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Registration Under the Military Selective Service
Act Presidential proclamation

National Porcelain Act Month Presidential
proclamation

Grant Programs—Health HHS/HDSO announces
acceptance of applications on aging from State units
and area agencies under the Model Projects on
Aging Program; apply by 8-25-80

Grant Programs—Science and Technology
Commerce/NOAA solicits competitive applications
for participation in research for ground-based
measurements of solar variability; apply by 8-5-80

Minority Businesses DOT releases rule creating a
minority business enterprise program for DOT
financial assistance programs

Maternal and Child Health HHS issues general
position notice concerning grantees of funds under
the Maternal and Child Health/Crippled Children’s
(MCH/CC) Program

Banks and Banking Depository Institutions
Deregulation Committee proposes to adopt rules
concerning maximum rate of interest payable on
interest-bearing transaction accounts; comments by
8-4-80

CONTINUED INSIDE
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Banks and Banking FRS revises an interpretation
that defines terms used to describe the competitive
effects of proposed mergers; effective 6-11-80

Manpower Training Programs Labor/ETA
intends to reallocate funds under Title [I-D of the
Comprehensive Employment and Training Act
(CETAY); comments by 8-4-80

Campaign Funds FEC releases July 3, 1980, as the
effective date for suspension of primary matching
fund payment ruling

Regulatory Reform and Review SEC publishes

list on certain regulatory matters and related
information; comments by 10-1-80 (Part Il of this
issue)

Privacy Act Documents Interior/Sec'y

Cable Systems Library of Congress/Copyright
Office prescribes various conditions under which
cable systems may obtain a compulsory license to
retransmit copyright works; effective 7-1-80

Interstate Commerce ICC publishes rules
governing procedures on motor carrier entry;
various effective dates (8 documents) (Part II of this
issue)

Marine Safety DOT/NHTSA request comments
concerning the establishment of higher levels of
performance for boat trailer lamps; comments by
10-1-80

Marine Safety DOT/CG revises requirements for
boat operators to carry visual distress signals;
effective 1-1-81

Marine Safety DOT/CG amends approval
specification for hand red flare distress signals;
effective 10~1-80

Motor Vehicles DOT/NHTSA grants petition to
commence rulemaking proceeding to establish safe
entry and exit requirements for commercial vehicles

Environmental Protection EPA publishes
proposed rules regarding electroplating point source

category effluent guidelines and standards;
comments by 8-2-80

Sunshine Act Meetings
Separate Parts of This Issue

Part i, ICC
Part lll, SEC
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PROCLAMATIONS .

Porcelain Month, National (Proc. 4772)
Selective Serviee Act, Military, registration under
(Proc. 4771)

Executive Agencies

Actuaries, Joint Board for Enroliment
NOTICES
Meetings:

Actuarial Examinations Advisory Committee

Agricultural Marketing Service
RULES
Lemons grown in Ariz. and Calif.
Nectarines grown in Calif.
Oranges, grapefruit, tangerines, and tangelos grown
in Fla.
Oranges (Valencia) grown in Ariz. and Calif.
PROPOSED RULES
Milk marketing orders:
Memphis, Tenn., etc.

Agricufture Department
See Agricultural Marketing Service; Forest Service.

Air Force Department
NOTICES
Meetings:
Air University Board of Visitors

Blind and Other Severely Handicapped,
Committee for Purchase from

NOTICES x
Procurement list, 1980; additions and deletions (2
documents)

Civil Aeronautics Board

NOTICES

Hearings, etc.:
Competitive marketing of air transportation
Former large irregular air service investigation
(2 documents)

Coast Guard
RULES
Boating safety:
Equipment requirements; hand red flares as
visual distress signals
Lifesaving equipment:
Distress signals; hand red flares, heptane ignition
test
Safety zones:
Lower Hudson River, N.Y.
PROPOSED RULES
Dangerous cargoes:
Unmanned barges carrying bulk cargoes
NOTICES

Bridges, highway; proposed construction:
Green River, Kent, Wash.; intent to prepare
environmental statements

45270
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45348

45346
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45419

45349
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Commerce Department
See International Trade Administration; National
Oceanic and Atmospheric Administration.

Copyright Office, Library of Congress
RULES

Cable systems; compulsory license to retransmit
copyrighted works

Defense Department
See Air Force Department; Engineers Corps.

Depository Institutions Deregulation Committee
PROPOSED RULES
Interest on deposits:

Transaction accounts; ceiling rates

Economic Regulatory Administration
PROPOSED RULES
Powerplant and industrial fuel use:
Alternate fuel use; calculation of cost; hearing
change
NOTICES
Canadian allocation program:
Crude oil, July through September
Consent orders:
Ditmas Oil Associates et al.
Natural gas; fuel oil displacement certification
applications:
Public Service Electric & Gas Co.
Powerplant and industrial fuel use; existing
powerplant or installation; classification requests:
Jones & Laughlin Steel Corp.

Education Department

NOTICES

Meetings:
Extension and Continuing Education National
Advisory Council

Employment and Training Administration
NOTICES
Comprehensive Employment and Training Act
programs:

Reallocation of funds; prime sponsors

Energy Department :
See also Economic Regulatory Administration;
Energy Research Office; Southeastern Power
Administration.
NOTICES
Meetings:

Interagency Geothermal Coordinating Council
Ocean thermal energy conversion (OTEC) pilot
plant; program opportunity notice

Energy Research Office
NOTICES
Meetings:
Energy Research Advisory Board
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45344  Stillaguamish River basin, Stanwood, Wash; meetings; St. Louis, Mo. i
flood damage reduction project 45305~ Transition areas (7 documents)

Harbor maintenance curtailment; dredging 45310
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45275 Maryland 45371 notification of cut-off date {2 documents)
Air quality implementation plans; delayed
compliance m_.dem; ::deral Deposit Insurance Corporation
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promulgation; various States, etc.: Federal Election Commission
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Air pollution control, new motor vehicles and 45450 Meetings; Sunshine Act
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; 45446 Prince of Wales Island, Alaska; intent to prepare
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Environmental statements; availability, etc.: 45445 Mg;r;g;.hnpact assessment panel discussion;

45351 Agency statements; review and comment republication

45361 Central Contra Costa Sanitary District, Calif,;
withdrawal Federal Maritime Commission

45370  Jewett Mine and Limestone Electric Generating RULES
Station, Tex. Practice and procedure:

45369 Las Cruces, N. Mex.; wastewater treatment 45280 Pleadings ,E formal proceedings, copy
facilities construction and design requirements

Meetings: — NOTICES
45362 FIFRA Scientific Advisory Panel Freight forwarder licenses:
Pesticide registration, cancellation, etc.: 45371 Behring International, Inc.

45362 Lindane; rebuttable presumption against 45450 Meetings; Sunshine Act
registration; preliminary notice of determination
and availability of position document Federal Mine Safety and Health Review

Federal Aviation Administrati T —
ministration NOTICES

RULES 45450 Meetings; Sunshine Act

Airworthiness directives:

45263 AVCO Lycoming Federal Railroad Administration

45263 Boeing NOTICES

45258 DeHavilland Meetings:

45257 Piper 45447 Minority Business Resource Center Advisory

45258 Semco and Challenger Committee




Federal Register / Vol. 45, No. 130 / Thursday, July 3, 1980 / Contents v

45257

45303

45372
45372
45372
45373
45373
45450

45448

45289

45380

45337

45337

45337

45338

45373

45381

Federal Reserve System
RULES
Bank holding companies (Regulation Y):
Proposed mergers, definition of competitive
effects; interpretation
PROPOSED RULES
Reserves of member banks (Regulation D);
correction
NOTICES
Applications, etc.:
Citizen's National Corp.
Howland Bancshares, Inc.
Northern Kentucky Bancshares, Inc.
South Holland Bancorp, Inc.
Spring Grove Investments, Inc.
Meetings; Sunshine Act

Fiscal Service

NOTICES

Surety companies acceptable on Federal bonds:
First General Insurance Co.

Fish and Wildlife Service

RULES

Hunting:
Arrowwood National Wildlife Refuge et al., N.
Dak.

NOTICES

Pipeline applications: -
Sevilleta National Wildlife Refuge, N. Mex.

Forest Service

NOTICES

Environmental statements; availability, etc.:
Chippewa National Forest, land and resource
management plan, Minn.
Medicine Bow National Forest, Thunder Basin
National Grassland, coal unsuitability criteria,
Wyo.
Tonto National Forest, Lower Salt River
Recreational Area, land and resource
management plan, Ariz.

Meetings:
Medicine Bow National Forest Grazing Advisory
Board

General Accounting Office

NOTICES

Regulatory reports review; proposals, approvals,
violations, etc. (ICC)

Geological Survey

NOTICES

Outer Continental Shelf; oil, gas, and sulphur

operations; development and production plans:
Chevron U.S.A. Inc.

Health, Education, and Welfare Department
See Health and Human Services Department.

Health and Human Services Department

See Health Resources Administration; Health
Services Administration; Human Development
Services Office; Public Health Service.
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45381
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45529
45534

45288
45288
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Health Resource Administration
NOTICES
Meetings; advisory committees:

July and September
August

Health Services Administration

NOTICES

Grants availability, etc.:
Maternal and child health/crippled children's
services program; third-party reimbursement;
policy statement

Human Development Services Office

NOTICES

Grant applications and proposals; closing dates:
Aging program; model projects

Interior Department

See also Fish and Wildlife Service; Geological
Survey; Land Management Bureau; Surface Mining
Office.

NOTICES

Privacy Act; systems of records

Internal Revenue Service

PROPOSED RULES

Income taxes: :
Corporations; treatment of interests as stock or
indebtedness; extension of time and hearing

International Trade Administration
NOTICES
Meetings:

Exporters' Textile Advisory Committee

Interstate Commerce Commission
RULES
Motor carriers:
Agricultural cooperative exemption
Common and contract carriers; dual operations
policy, removal
Intercorporate hauling operations; interim rule
and request for comments
Temporary authority and emergency temporary
authority rules, duration
Practice and procedure:
Motor carrier application procedures; interim rule
and request for comments
Operating authority application procedures;
interim rule and request for comments _
Railroad car service orders; various companies:
Denver & Rio Grande Western Railroad Co.
Tippecanoe Railroad Co.
Transkentucky Transportation Railroad Co., Inc.
PROPOSED RULES
Motor carriers:
For-hire carriers; easing of licensing requirements
and establishment of zone of reasonableness of
rates; discontinuance of rulemaking procedure
Operating authority; acceptable forms of request;
policy statement
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Office on Maritime Administration approval or
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45311 National Environmental Policy Act; Inc.

implementation; inquiry

National Transportation Safety Board
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See Justice Assistance, Research and Statistics 45419 Accident reports, safety recommendations and
Office. responses, etc.; availability
Labor Department Nuclear Regulatory Commission
See Employment and Training Administration. RULES

45256 National security information program;

Land Management Bureau implementation; access authorization fees
NOTICES 45256 National security information program; .
Exchange of public lands for private land: implementation; extension of effective date
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Meetings: 45253 Adjudications involving conduct of military or

45378 Butte District Grazing Advisory Board foreign affairs functions, exceptions

45380 Outer Continental Shelf Advisory Board PROPOSED RULES

45378  Roswell District Grazing Advisory Board Radiation protection standards:

Motor vehicles, off-road, etc.; area closures: 45302  Clarification

45380  California x)"fieciﬁons 23

45378 Oregon; correction P y 8102
: : A 45425 Carolina Power & Light Co.

::l‘;‘t:l'ldrawal ph sssfontiion cLisnos praped, 45425  Columbus-Cuneo-Cabrini Medical Center

45379 California 42426. Commonwealth Edison Co. et al. (2 documents)

45432
b egun 45427 Florida Power Corp. et al.
Library of Congress 45427 Metropolitan Edison Co. et al.
See Copyright Office, Library of Congress. 45427  Nebraska Public Power District
45428 New York State Power Authority
Management and Budget Office 45428 Nuclear Fuel Services, Inc.
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45433 Agency forms under review 45429 Southern California Edison Co. et al.
45429 Tennessee Valley Authority
National Highway Traffic Safety Administration 454290  University of Chicago
RULES 45431 Virginia Electric & Power Co.
Motor vehicle safety standards: 45432 Wisconsin Electric Power Co.

45287  Lamps, reflective devices and associated 45424 International Atomic Energy Agency codes of
equipment; side marker lamps photometric practice and safety guides; availability of drafts
requirements Meetings:

PROPOSED RULES 45432 Electrical equipment; implementation of
Motor vehicle safety standards: requirements for environmental qualification

45336 Commercial vehicles; safe entry and exit 45451 Meetings; Sunshine Act
requirements; rulemaking petition granted 45424 Regulatory guides; issuance and availability

45334 Lamps, reflective devices and associated Topical reports; issuance and availability:
equipment; boat trailer lamps test procedures; 45425  Estimating water equivalent snow depth from
request for comments on rulemaking petition related meteorological variables; and probability

estimates of temperature extremes for the
National Oceanic and Atmospheric contiguous United States
Administration
RULES Public Health Service
Fishery conservation and management: NOTICES
45291 Atlantic mackerel Health maintenance organzations:
45296 Atlantic squid 45377 Qualification requirements; correction
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45341
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Radiation Policy Council

NOTICES

Federal Occupational Radiation Exposure
Regulations Task Force; establishment; extension
of time per comments

Radon in inhabited structures; task force work
plan; inquiry; correction

Science and Technology Policy Office
NOTICES
Meetings:
Intergovernmental Science, Engineering, and
Technology Advisory Panel (4 documents)

Securities and Exchange Commission
PROPOSED RULES
Improving Govenment regulations:
Regulatory agenda
NOTICES
Hearings, etc.:
BNP U.S. Finance Corp.
Consolidated Rail Corp.
Self-regulatory organizations; proposed rule
changes:
Bradford Securities Processing Services, Inc.
National Association of Securities Dealers, Inc.
Options Clearing Corp.

Southeastern Power Administration
NOTICES

Kerr-Philpott system of projects; proposed
marketing policy: inquiry

State Department

NOTICES

Environmental statements; availability, etc.:
Antarctic mineral resources, international
arrangement; intent to prepare

Surface Mining Office

PROPOSED RULES

Permanent program submission; various States:
Colorado; hearing; correction
Mississippi; public disclosure of Federal agencies
comments

Textile Agreements Implementation Committee
NOTICES
Cotton, man-made, and wool textiles:
Colombia
Man-made textiles:
Taiwan

Trade Representative, Office of United States
NOTICES

International Sugar agreement; letter to the
Commissioner of Customs concerning
implementation

Transportation Department

See also Coast Guard; Federal Aviation
Administration; Federal Highway Administration;
Federal Railroad Administration; National
Highway Traffic Safety Administration; Urban
Mass Transportation Administration.

RULES

Minority business enterprise participation in DOT
programs; implementation guidance

45269

45451

45447
45445

Shipping restrictions and shipments of American
flag ships and aircraft; transfer and redesignation
of regulations; cross reference

Treasury Department
See Fiscal Service; Internal Revenue Service.

United States Railway Association
NOTICES
Meetings; Sunshine Act

Urban Mass Transportation Administration
NOTICES
Light rail vehicles, specifications; inquiry
Meetings:
Energy impact assessment panel discussion;
republication

MEETINGS ANNOUNCED IN THIS ISSUE
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45338

45339

45342

45344

45344

45349

45349

45362

45374
45374

AGRICULTURE DEPARTMENT

Forest Service—

Medicine Bow National Forest Grazing Advisory
Board, 7-21-80

COMMERCE DEPARTMENT

International Trade Administration—
Exporters' Textile Advisory Committee, 7-29-80
National Oceanic and Atmospheric
Administration—

Mid-Atlantic Fishery Management Council's
Atlantic Mackerel, Resources Subpanel, Squid
Fishery Resources Subpanel and Butterfish
Subpanel, 7-17-80

DEFENSE DEPARTMENT

Air Force Department—

Air University Board of Visitors, Air Force Institute
of Technology Subcommittee, 8-5-80

EDUCATION DEPARTMENT

Extension and Continuing Education National
Advisory Council, Executive Committee, 8-8-80
Extension and Continuing Education National
Advisory Council, Media in Continuing Education
Ad Hoc Committee, 8-6 and 8-7-80

ENERGY DEPARTMENT

Interagency Geothermal Coordinating Council,
Environmental Controls Panel, 7-8-80

Energy Research Office—

Energy Research Advisory Board, Conservation
R. & D. Subpanel, 7-10 and 7-11-80

ENVIRONMENTAL PROTECTION AGENCY

Federal Insecticide, Fungicide, and Rodenticide Act
(FIFRA) Scientific Advisory Panel, 7-24 and
7-25-80

HEALTH AND HUMAN SERVICES

Health Resources Administration—

Graduate Medical Education National Advisory
Committee, 7-27 through 7-29-80

Health Professions Education National Advisory
Council, 8-11 through 8-13-80
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Land Managemént Bureau—

Butte District Grazing Advisory Board, 8-5 and
8-6-80

Outer Continental Shelf Advisory Board, Alaska
Regional Technical Working Group Committee,
7-23 and 7-24-80

Roswell District Grazing Advisory Board, 8-7-80

JOINT BOARD FOR THE ENROLLMENT OF ACTUARIES
ADVISORY COMMITTEE

Actuarial Examinations Advisory Committee,
7-29-80

NUCLEAR REGULATORY COMMISSION
Nuclear power plants, environmental qualification
of electrical equipment, 7-14 through 7-19-80

SCIENCE AND TECHNOLOGY POLICY OFFICE
Intergovernmental Science, Engineering, and
Technology Advisory Panel (ISETAP) Full Panel,
7-25-80

Intergovernmental Science, Engineering, and
Technology Advisory Panel (ISETAP) Natural
Resources and Environment Task Force, 7-24-80
Intergovernmental Science, Engineering, and
Technology Advisory Panel (ISETAP) Science and
Technology Transfer Task Force, 7-24-80
Intergovernmental Science, Engineering, and
Technology Advisory Panel (ISETAP)
Transportation, Commerce, and Community
Development Task Force, 7-24-80

TRANSPORTATION DEPARTMENT

Federal Aviation Administration—

Radio Technical Commission for Aeronautics
(RTCA) Separation Study Review Group, 7-24 and
7-25-80

Radio Technical Commission for Aeronautics
(RTCA) Special Committee 145-Digital Avionics
Software, 7-22 and 7-23-80

Federal Highway Administration—

Energy impact panel discussion, 7-7 and 7-8-80
Federal Railroad Administration—

Minority Business Resource Center Advisory
Committee, 7-21-80

HEARING

45356,
45357,

45359

ENVIRONMENTAL PROTECTION AGENCY
California State Motor Vehicle Pollution Control
Standard, 7-24 and possibly 7-25-80

CORRECTED HEARINGS

45336

45313

COMMERCE DEPARTMENT

National Oceanic and Atmospheric
Administration—

Atlantic Groundfish Management, 7-16-80

INTERIOR DEPARTMENT

Office of Surface Mining—

Permanen! Program Submission from the State of
Colorado, 7-18 corrected to 7-25-80

RESCHEDULED HEARING

45303

ENERGY DEPARTMENT

Economic Regulatory Administration—
Calculation for the cost of using alternate fuels
under the Powerplant and Industrial Fuel Use Act
of 1978, rescheduled from 7-10 to 7-31 and 8-1-80
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Federal Register
Vol. 45, No. 130
Thursday, July 3, 1980

Presidential Documents

Title 3—

The President

Proclamation 4771 of July 2, 1980

Registration Under the Military Selective Service Act

By the President of the United States of America

A Proclamation

Section 3 of the Military Selective Service Act, as amended (50 U.S.C. App.
453), provides that male citizens of the United- States and other male persons
residing in the United States who are between the ages of 18 and 26, except
those exempted by Sections 3 and 6(a) of the Military Selective Service Act,
must present themselves for registration at such time or times and place or
places, and in such manner as determined by the President. Section 6(k)
provides that such exceptions shall not continue after the cause for the
exemption ceases to exist.

The Congress of the United States has made available the funds (H.]. Res. 521,
approved by me on June 27, 1980), which are needed to initiate this registra-
tion, beginning with those born on or after January 1, 1960.

NOW, THEREFORE, I, JIMMY CARTER, President of the United States of
America, by the authority vested in me by the Military Selective Service Act,
as amended (50 U.S.C. App. 451 el seq.), do hereby proclaim as follows:

1-1. Persons to be Registered and Days of Registration.

1-101. Male citizens of the United States and other males residing in the
United States, unless exempted by the Military Selective Service Act, as
amended, who were born on or after January 1, 1960, and who have attained
their eighteenth birthday, shall present themselves for registration in the
manner and at the time and places as hereinafter provided.

1-102. Persons born in calendar year 1960 shall present themselves for regis-
tration on any of the six days beginning Monday, July 21, 1980.

1-103. Persons born in calendar year 1961 shall present themselves for regis-
tration on any of the six days beginning Monday, July 28, 1980.

1-104. Persons born in calendar year 1962 shall present themselves for regis-
tration on any of the six days beginning Monday, January 5, 1981.

1-105. Persons born on or after January 1, 1963, shall present themselves for
registration on the day they attain the 18th anniversary of their birth or on any
day within the period of 60 days beginning 30 days before such date; however,
in no event shall such persons present themselves for registration prior to
January 5, 1981.

1-106. Aliens who would be required to present themselves for registration
pursuant to Sections 1-101 to 1-105, but who are in processing centers on the
dates.fixed for registration, shall present themselves for registration within 30
days after their release from such centers.

1-107. Aliens and noncitizen nationals of the United States who reside in the
United States, but who are absent from the United States on the days fixed for
their registration, shall present themselves for registration within 30 days after
their return to the United States.

1-108. Aliens and noncitizen nationals of the United States who, on or after
July 1, 1980, come into and reside in the United States shall present themselves
for registration in accordance with Sections 1-101 to 1-105 or within 30 days
after coming into the United States, whichever is later.
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1-109. Persons who would have been required to present themselves for
registration pursuant to Sections 1-101 to 1-108 but for an exemption pursuant
to Section 3 or 6{a) of the Military Selective Service Act, as amended, or but
for some condition beyond their control such as hospitalization or incarcer-
ation, shall present themselves for registration within 30 days after the cause
for their exempt status ceases to exist or within 30 days after the termination
of the condition which was beyond their control.

1-2. Places and Times for Registration,

1-201. Persons who are required to be registered and who are in the United
States on any day fixed herein for their registration, shall present themselves
for registration before a duly designated employee in any classified United
States Post Office.

1-202. Citizens of the United States who are required to be registered and who
are not in the United States on any of the days set aside for their registration,
shall present themselves at a United States Embassy or Consulate for registra-
tion before a diplomatic or consular officer of the United States or before a
registrar duly appointed by a diplomatic or consular officer of the United
States. '~

1-203. The hours for registration in United States Post Offices shall be the
business hours during the days of ‘operation of the particular United States
Post Office. The hours for registration in United States Embassies and Consul-
ates shall be those prescribed by the United States Embassies and Consulates.

1-3. Manner of Registration.

1-301. Persons who are required to be registered shall comply with the
registration procedures and other rules and regulations prescribed by the
Director of Selective Service.

1-302. When reporting for registration each person shall present for inspection
reasonable evidence of his identity. After registration, each person shall keep
the Selective Service System informed of his current address.

Having proclaimed these requirements for registration, I urge everyone, in-
cluding employers in the private and public sectors, to cooperate with and
assist those persons who are required to be registered in order to ensure a
timely and complete registration. Also, I direct the heads of Executive agen-
cies, when requested by the Director of Selective Service and to the extent
permitted by law, to cooperate and assist in carrying out the purposes of this
Proclamation,

IN WITNESS WHEREOF, I have hereunto set my hand this second day of July,
in the year of our Lord nineteen hundred and eighty, and of the Independence
of the United States of America the two hundred and fourth.

= Ch

TEditorial Note: The President’s remarks of July 2, 1980, on signing Proclamation 4771, ace
printed in the Weekly Compilation of Presidential Documents (Vol. 16, no. 27).
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Presidential Documents

Proclamation 4772 of July 2, 1980

National Porcelain Art Month

By the President of the United States of America

A Proclamation

The art of painting on porcelain has been recognized as a fine art by all the
world's great civilizations and has enriched museums in many countries for
hundreds of years.

This art form, requiring great skill, training, and talent, has been enthusiasti-
cally adopted and enhanced by thousands of talented Americans whose
labors will awe and delight generations yet to come.

The Congress, by Senate Joint Resolution 115, has requested the President to
proclaim the month of July 1980 as National Porcelain Art Month.

NOW, THEREFORE, I, [IMMY CARTER, President of the United States of
America, do hereby proclaim the month of July 1980 as National Porcelain Art
Month, and I call upon the people of the United States to observe the month
with appropriate ceremonies and activities.

IN WITNESS WHEREQF, I have hereunto set my hand this second day of July
in the year of our Lord nineteen hundred and eighty, and of the Independence
of the United States of America the two hundred and fourth.

@;éﬁ







Rules and Regulations

Federal Register
Vol. 45, No. 130
Thursday, July 3, 1980

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

—

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 905

[Orange, Grapefruit, Tangerine, and
Tangelo Reg. 3, Amdt. 12]

Oranges, Grapefruit, Tangerines, and
Tangelos Grown in Florida;
Amendment of Grade Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This amendment lowers the
minimum grade requirements on
domestic and export shipments of
Florida Valencia and other late type
oranges from U.S. No. 1 to U.S. No. 2
Russet. Specification of such minimum
grade requirements for Florida Valencia
and other late type oranges is necessary
because of current and prospective
supply and demand for such fruit, and to
maintain orderly marketing conditions
in the interest of producers and
cOnsumers.

EFFECTIVE DATE: June 30, 1980.

FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, D.C.
20250, telephone 202-447-5975. The Final
Impact Analysis relative to this final
rule is available on request from the
above named individual.
SUPPLEMENTARY INFORMATION: Findings.
This final action has been reviewed
under USDA procedures established in
Secretary's Memorandum 1955 to
implement Executive Order 12044, and
has been classified “not sighificant”.
This regulation is issued under the
marketing agreement and Order No. 905
(7 CFR Part 905), regulating the handling
of oranges, grapefruit, tangerines,
tangelos grown in Florida. The

agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674). The regulation is based upon the
recommendations of the committee
established under the marketing
agreement and order, and upon other
information. It is found that the
regulation of shipments of Valencia and
other late type oranges, as hereinafter
provided, will tend to effectuate the
declared policy of the act.

The amendment reflects the
Department's appraisal of the current
and prospective supply and market
demand conditions for Florida Valencia
oranges. Less restrictive grade
requirements for such fruit are
consistent with the character of much of

the oranges available for fresh shipment.

This action was recommended at a
public meeting at which all present
could state their views. There is
insufficient time between the date when
information became available upon
which this regulation is based and when
the action must be taken to warrant a

60-day comment period as
recommended in E.O. 12044, and it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553). It is necessary to
effectuate the declared purposes of the
act to make these regulatory provisions
effective as specified, and handlers have
been apprised of such provisions and
the effective time. This amendment
relieves restrictions on the handling of
Valencia and other late type oranges.

Accordingly, it is found that the
provisions of § 905.303 (44 FR 59195;
65962; 66779; 69917; 72025; 74794; 45 FR
6591; 7999; 12773; 24446; 27739; and
35305) should be and hereby are
amended by revising in Table |
(applicable to domestic shipments of the
specified fruit) and in Table II
(applicable to export shipments of the
specified fruit) the minimum grade
applicable to Valencia and other late
type oranges as follows:

§ 905.303 Orange, Grapefruit, Tangerine, and Tangelo Regulation 3.

(a)Q LR

Table |

Regulation period

2

@

Oranges: Valencia and other late  June 30 thru Oct. 12, 1980

type.

U.S. No. 2 Russet.. ...

Table It

Regulation period

2)

Minimum
diameter
(inches)

3) )

Oranges: Valencia and other late
type.

June 30 thru OcCL 12, 1980 cmrsmssssssssins

U.S. No. 2 Russel. i

(Secs. 1-19, 48 Stal. 31, as amended; (7 U.S.C. 601-674))
Dated, June 27, 1880, to become effective June 30, 1980.

Charles R. Brader,

Director, Fruit and Vegetable Division, Agricultural Marketing Service.

|FR Doc. 80-19951 Filed 7-2-8(: 8:45 am]
BILLING CODE 3410-02-M
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7 CFR Part 908

[Valencia Orange Reg. 652, Amdt. 1;
Valencia Orange Reg. 653]

Valencia Oranges Grown in Arizona
and Designated Part of California;
Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This action establishes the
quantity of fresh California-Arizona
Valencia oranges that may be shipped
to market during the period July 4-July
10, 1980, and increases the quantity of
such oranges that may be so shipped
during the period June 27-July 3, 1980.
Such action is needed to provide for
orderly marketing of fresh Valencia
oranges for the periods specified due to
the marketing situation confronting the
orange industry.

DATES: The regulation becomes effective
July 4, 1980, and the amendment is
effective for the period June 27-July 3,
1980.

FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, 202-447-5975.
SUPPLEMENTARY INFORMATION: Findings.
This regulation and amendment are
issued under the marketing agreement,
as amended, and Order No. 908, as
amended (7 CFR part 908), regulating the
handling of Valencia oranges grown in
Arizona and designated part of
California. The agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674). The action
is based upon the recommendations and
information submitted by the Valencia
Orange Administrative Committee and
upon other available information. It is
hereby found that the action will tend to
effectuate the declared policy of the act.

This action is consistent with the
marketing policy for 1979-80 which was
designated significant under the
procedures of Executive Order 12044.
The marketing policy was recommended
by the committee following discussion
at a public meeting on January 22, 1980.
A final impact analysis on the marketing
policy is available from Malvin E.
McGaha, Chief, Fruit Branch, F&V,
AMS, USDA, Washington, D.C. 20250,
telephone 202-447-5975.

The committee met again publicly on
July 1, 1980 at Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
recommended a quantity of Valencia
oranges deemed advisable to be
handled during the specified weeks. The
committee reports the demand for
Valencia oranges is steady.

It is further found that there is
insufficient time between the date when
information became available upon
which this regulation and amendment
are based and when the actions must be
taken to warrant a 60-day comment
period as recommended in E.O. 12044,
and that it is impracticable and contrary
to the public interest to give preliminary
notice, engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), and the amendment
relieves restrictions on the handling of
Valencia oranges. It is necessary to
effectuate the declared purposes of the
act to make these regulatory provisions
effective as specified, and handlers have
been apprised of such provisions and
the effective times.

1. Section 908.953 is added as follows:

§908.953. Valencia Orange Regulation
653.

Order. (a) The quantities of Valencia
oranges grown in Arizona and
California which may be handled during
the period July 4, 1980, through July 10,
1980, are established as follows:

(1) District 1: 308,000 cartons;

(2) District 2: 344,000 cartons;

(3) District 3: Open Movement.

(b) As used in this section, "*handled,”
“District 1," *District 2, "District 3,"
and “carton"” mean the same as defined
in the marketing order.

§908.952 [Amended]

2. Paragraph (a) in § 908.952 Valencia
Orange Regulation 652 (45 FR 43151), is
hereby amended to read:

§908.952 Valencia Orange Regulation
652.
a L I

(1) District 1: 453,000 cartons;

(2) District 2: 397,000 cartons;

(3) District 3: Open Movement,
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated: July 2, 1980,

D. S. Kuryloski,

Deputy Director, Fruit and Vegelable
Division, Agricultural Marketing Service.
|FR Doc. 80-20266 Filed 7-2-80; 11:46 am|

BILLING CODE 3410-02-M

7 CFR Part 916
[Nectarine Regulation 12, Amendment 1]

Nectarines Grown in California; Grade
and Size Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule,

SUMMARY: This amendment extends
minimum grade and size requirements
currently in effect for fresh California
nectarine shipments for the balance of
the 1980 season, Such action is designed
to promote orderly marketing of suitable
quality and sizes of fresh California
nectarines in the interest of producers
and consumers.

EFFECTIVE DATES: July 7, 1980, through
May 31, 1981.

FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, Chief, Fruit Branch,
Fruit and Vegetable Division, AMS,
USDA, Washington, D.C. 20250,
telephone: 202-447-5975. The Final
Impact Statement relative to this final
rule is available on request from the
above named individual.
SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA procedures established in
Secretary’'s Memorandum 1955 to
implement Executive Order 12044, and
has been classified as “not significant.”
Section 916.354 Nectarine Regulation 12,
which established grade and size
requirements for fresh shipments of
nectarines for the period May 16-July 6,
1980, was published in the May 16, 1980,
issue of the Federal Register (45 FR
32308).

Notice of proposed extension of these
requirements was published in the
Federal Register (45 FR 38386; 41962), on
June 9, 1980, and it provided interested
persons 15 days for filing written
comments. None were received.

This amendment is issued under the
marketing agreement, as amended, and
Order No. 918, as amended (7 CFR Part
916), regulating the handling of
nectarines grown in California. The
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674). This action is based upon the
recommendations and information
submitted by the Nectarine
Administrative Committee established
under the marketing agreement and
order which requested that the
regulatory provisions be effective
through May 31, 1981, and upon other
available information.

Under the amendment, California
fresh nectarine shipments are required
to grade at least U.S. No. 1, except that
provision is made for a higher maturity
standard based on color standards by
variety or other specified tests. The
grade requirements allow slightly less
scarring, but an additional 25 percent
tolerance is permitted for fruit not well
formed but not badly misshapen. In
addition, minimum size requirements
are specified for 56 varieties of
nectarines in terms of the number of
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fruit in a No. 22D standard lug box, or in
a 16-pound sample.

These grade and size requirements
reflect the Department's appraisal of the
need for regulating nectarines during the
1980 season, based on the available
supply and market demand conditions.
Production of 1980 season California
nectarines is estimated at 185,000 tons
compared with production of 172,000
tons in 1979, and 148,000 tons in 1978,
Shipment of this season’s nectarine
crop, which is sizing well and of good
quality, is currently underway.

After consideration of all matter
presented, including the proposals in the
notice and other available information,
it is hereby found that this amendment
is in accordance with the marketing
agreement and order and it will tend to
effectuate the declared policy of the act.

It is further found that good cause
exists for not postponing the effective
date of this amendment until 30 days
after publication in the Federal Register
(5 U.S.C. 553) in that: (1) Nectarines are
currently being shipped and the
regulatory provisions should apply to all
shipments in order to effectuate the
declared policy of the act; (2) The
regulatory provisions are the same as
those currently in effect as well as those
in the notice to which no comments
were filed; and (3) Handlers have been
apprised of such provisions and the
effective time.

Therefore, § 916.354 Nectarine
Regulation 12 (45 FR 32308) is amended
to read as follows: (§ 916.354 expires
May 31, 1981, and will not be published
in the annual Code of Federal
Regulations).

§ 916.354 Nectarine Regulation 12.

(a) During the period July 7, 1980,
through May 31, 1981, no handler shall
handle:

(1) Any package or container of any
variety of nectarines unless such
nectarines meet the requirements of U.S.
No. 1 grade: Provided, That maturity
shall be determined by the application
of color standards by variety or such
other tests as determined to be proper
by the Federal or Federal-State
Inspection Service: Provided further,
That nectarines 2 inches in diameter or
smaller, shall not have fairly light
colored, fairly smooth scars which
exceed the aggregate area of a circle %
inch in diameter, and nectarines larger
than 2 inches in diameter shall not have
fairly light colored, fairly smooth scars
which exceed an aggregate area of a
circle % inch in diameter: Provided -
further, That an additional tolerance of
25 percent shall be permitted for fruit
that is not well formed but not badly
misshapen.

(2) Any package or container of
Mayred variety nectarines unless:

(i) Such nectarines, when packed in
molded forms (tray pack) in a No, 22D
standard lug box, are of a size that will
pack, in accordance with the
requirements of a standard pack, not
more than 112 nectarines in the lug box;

(i) Such nectarines in any container
when packed other than as specified in
subdivision (i) of this subparagraph (2)
are of a size that a 16-pound sample,
representative of the nectarines in the
package or container, contains not more
than 105 nectarines.

(3) Any package or container of
Mayfair, Maybelle, or Aurelio Grand
variety nectarines unless:

(i) Such nectarines, when packed in
molded forms (tray pack) in a No. 22D
standard lug box, are of a size that will
pack, in accordance with the
requirements of a standard pack, not
more than 108 nectarines in the lug box;

(ii) Such nectarines in any container
when packed other than as specified in
subdivision (i) of this subparagraph (3)
are of a size that a 16-pound sample,
representative of the nectarines in the
package or container, contains not more
than 98 nectarines.

(4) Any package or container of
Apache, Armking, Crimson Gold, Early
Red, Early Star, Early Sungrand,
Firebrite, Independence, June Belle, June
Grand, Kent Grand, May Grand, Moon
Grand, Red Diamond, Red June, Spring.
Grand, Spring Red, Star Grand I, Star
Grand II, Summer Grand, Sun Grand,
73-40, or Zee Gold variety nectarines
unless:

(i) Such nectarines, when packed in
molded forms (tray pack) in a No. 22D
standard lug box, are of a size that will
pack, in accordance with the
requirements of a standard pack, not
more than 96 nectarines in the lug box;
or

(ii) Such nectarines in any container
when packed other than as specified in
subdivision (i) of this subparagraph (4)
are of a size that a 16-pound sample,
representative of the nectarines in the
package or container, contains not more
than 90 nectarines.

(5) Any package or container of
Autumn Grand, Bob Grand, Clinton-
Strawberry, Ed's Red, Fairlane Fantasia,
Flamekist, Flavortop, Gold King,
Granderli, Grand Prize, Hi-Red, Late Le
Grand, Le Grand, Niagara-Grand, Red
Free, Red Grand, Regal Grand, Richards
Grand, Royal Giant, Royal Grand, Ruby
Grand, September Grand, Tasty Free,
Tom Grand, 61-61, Honey Gold, Larry's
Grand, Son Red variety nectarines
unless:

(i) Such nectarines, when packed in
molded forms (tray pack]) in a No. 22D

standard lug box, are of a size that will
pack, in accordance with the
requirements of a standard pack, not
more than 88 nectarines in the lug box;
or

(ii) Such nectarines in any container
when packed other than specified in
subdivision (i) of this subparagraph [5)
are of a size that a 16-pound sample
representative of the nectarines in the
package or container, contains not more
than 78 nectarines.

(b) As used herein, “U.S. No 1" and
“standard pack” means the same as
defined in the United States Standards
for Grades of Nectarines (7 CFR
2851.3145-3160); "“No. 22D standard lug
box" means the same as defined in
§ 1387.11 of the "Regulations of the
California Department of Food and
Agriculture.” All other terms mean the
same as defined in this marketing order.
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated: June 30, 1980.

D. S. Kuryloski,

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
[FR Doc. 80-20080 Filed 7-2-80; 8:45 am}

BILLING CODE 3410-02-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 2

Amendment To Provide Exception
From Procedural Rules for
Adjudications Invoiving Conduct of
Military or Foreign Affairs Functions

AGENCY: U.S. Nuclear Regulatory
Commission.
AcTiON: Immediately effective final rule.

SuUMMARY: The Commission is amending
its “Rules of General Applicability” for
the conduct of adjudicatory proceedings
in 10 CFR Part 2 to provide an exception
from those rules for adjudications
involving the conduct of military or
foreign affairs functions. The
amendment permits the Commission to
exercise greater flexibility within due
process limits in fashioning procedures
for proceedings involving military or
foreign affairs functions. The
amendment involves the conduct of
military or foreign affairs functions and
is thereby exempt from the notice of
proposed rulemaking and deferred
effectiveness provisions of § 553 of the
Administrative Procedure Act (APA). It
is also exempt from these provisions as
an interpretative rule and a rule of
agency procedure.

DATE: The amendments are effective on
July 3, 1980.
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FOR FURTHER INFORMATION CONTACT:
Marjorie S. Nordlinger, Office of the
General Counsel, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555; phone 202-634-1465.
SUPPLEMENTARY INFORMATION: The
Commission is amending its rules
governing procedures for adjudications
in subpart G of 10 CFR Part 2 to provide
an exception from those procedures for
proceedings to the extent that there is
involved the conduct of military or
foreign affairs functions.

This rule change has developed from
the Commission's congideration of
Natural Resources Defense Council's
February 8, 1980 request for a hearing in
the matter of a proposed amendment to
the special nuclear materials license of
Nuclear Fuel Services at Erwin,
Tennessee. The Commission has been
reflecting on whether the public interest
would be better served by a legislative
type hearing in light of the fact that
sensitive issues and basic regulatory
policy questions involving the conduct
of military functions may be bound up in
the adjudication of this matter.

Because there have previously been
no NRC hearings involving the conduct
of military functions, the Commission
has not specifically addressed such
hearings in its rules. However, the
Administrative Procedure Act (APA)
provides for just such an exception as
the Commission proposes. 5 U.S.C. 554
entitled “Adjudications"” provides in
relevant part:

(a) This section applies, according to the
provisions thereof, in every case of
adjudication required by statute to be
determined on the record after opportunity
for an agency hearing, except to the extent
that there is involved—. . . . (4) the conduct
of military or foreign affairs functions.

In the Commission’s view the § 554(a)(4)
exception is currently applicable to NRC
adjudications pursuant to Section 181 of
the Atomic Energy Act of 1954 as
amended, which makes the APA
applicable to all agency action, but for
purposes of clarification the
Commission has decided to incorporate
the exception in its rules. That will have
the effect of clarifying that adjudications
involving military functions may be
exempted under the Commission’s rules
from the formal adjudicatory procedural
requirements which are applicable by
rule to other adjudications conducted by
the NRC. Should the Commission decide
on a legislative type hearing in the NFS
Erwin proceeding, there will then be no
question about the appropriateness of
such hearings under its rules.

The Commission has decided to
incorporate an exemption for the
“conduct of foreign affairs functions” in

order to conform its rule more exactly to
the APA exemption, and to clarify that it
has available the same measure of
flexibility in fashioning procedures
where military or foreign affairs
functions are involved.

The military and foreign affairs
exception will serve the same purposes
in our rules as it does in the APA. It will
ensure that delays often associated with
the adjudicatory process will not
encumber the military or foreign affairs
functions of the United States. It will
also serve better to protect the highly
sensitive information associated with
both military and foreign affairs
functions. Finally, it will enable the
Commission to reserve to itself
consideration of military and foreign
policy issues which only it can resolve
and to approach such matters in an
informal procedural framework best
suited to consideration of these issues.
The alternative of the Commission itself
presiding over the conduct of a formal
evidentiary proceeding is impracticable
because of the demands on the
Commissioners' time this would entail,
and is inappropriate because formal
adjudicatory proceedings are not the
most suitable means for resolution of
policy issues.

This rule is promulgated effective
immediately. The requirements of
Section 553 of the APA do not apply by
the terms of that section (see § 553(a)(1))
where, as here, a military or foreign
affairs function of the United States is
involved). Additionally, general notice
of proposed rulemaking is not required
because the amendments by their nature
concern rules of agency procedure or
practice, and because the amendments
merely interpret the present rules of
practice in 10 CFR part 2 in light of
Section 181 of the Atomic Energy Act.

Pursuant to the Atomic Energy Act of
1954, as amended, the Energy
Reorganization Act of 1974, as amended,
and Sections 552, 553, and 554 of Title 5
of the United States Code, notice is
hereby given that the following
amendment to Title 10, Chapter 1, Code
of Federal Regulations, part 2 is
published as a document subject to
codification,

10 CFR part 2 subpart G is therefore
amended effective immediately by
adding after § 2.700 a new § 2.700a
reading as follows:

§2.700a Exceptions.

Consistent with due process
requirements the Commission may
provide alternative procedures in
adjudications to the extent that there is
involved the conduct of military or
foreign affairs functions.

(Sec. 161p, Pub. L. 83-703, 68 Stat, 948 (42
U.S.C. 2201p); 5 U.S.C. 554, Pub. L. 89-554,
Sept. 6, 1966, 80 Stat. 384)

Note.—Commissioners Gilinsky and
Bradford dissent from this order, Their
separate views are attached.

FOR FURTHER INFORMATION CONTACT:
Marjorie S. Nordlinger, Office of the
General Counsel, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555; phone 202-634-1465.

Dated at Washington, D.C. this 26th day of
June, 1980,
Nuclear Regulatory Commission.
Samuel J. Chilk,
Secretary of the Commission,

Commissioner Gilinsky's Dissent—SECY-A~-
80-41A and SECY-A-80-82A

I do not believe that the provisions of the
Administrative Procedures Act permit the
Commission to amend its adjudicatory
regulations in a manner which affects the
substantive rights of the parties without
providing notice and an opportunity for
comment, -

It is worth recalling what this case is about.
The NFS Erwin facility was unable to meet
the NRC requirements regarding material
accounting of potential bomb material. There
is little question that if this had been a
commercial facility, its license would have
been revoked. This was the course of action
which the NRC staff recommended. Because
the operations of this facility are dictated
ultimately by the needs of the Navy,
irrespective of whether or not the facility
meets NRC requirements, the NRC staff
suggested that responsiblity for its oversight
be transferred to the Assistant Secretary for
Defense Programs, Department of Energy. I
agreed; the Commission decided on another
course. It relaxed the applicable material
accounting requirements to a level the facility
is apparently able to meet, and thus
continued nominal oversight of this facility.

The lengths to which the Commission is
now prepared to go to prevent public
examination of this decision confirms my
belief that my original view was correct.
Since authority over the operation of the
facility rests, as a practical matter, with the
Department of Energy, responsibility for
keeping track of the material should also rest
with that Department. ;

Dissent of Commissioner Bradford

Today's decisions in this matter are
dishonorable and disgraceful. They leave one
wondering just where the Commission would
stop in its efforts to avoid public scrutiny. In
order to rush them out while a majority could
still be had for such clumsy squirming, the
Commission has had to trample its own rules
of procedure.’ A major side effect of the

'The agency's rules provide for an automatic five-
day extension of time upon the request of any
Commissioner before & vote on any item. They also
provide that a majority of the Commission may
change the rules at will, The decision to disregard
agency legal advice was agreed to by three
Commissioners on June 23, An extension having
been requested on June 24, the Commission for the
first time in its history voted to instruct the

Footnotes continued on next page
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Commission's decision is to confirm the
concern expressed by Commissioner Gilinsky
when the Nuclear Regulatory Commission
decided to retain jurisdiction over the Erwin
facility in December 1979. It is now clear that
that decision did not mean, as | then thought
in joining the majority, that serious regulation
would continue at Erwin. Instead, the
Commission was seeking to extend whatever
credibility it possessed to cover the facility’s
inability to keep adequate track of special
nuclear material while avoiding any
substantive or procedural regulatory action
that might inconvenience or embarrass the
facility operators or the Department of
Energy.

There are three decisions involved here.
The basic one is the Commission decision to
renege on its earlier offer of a full
adjudicatory hearing on the Erwin facility to
the Natural Resources Defense Council. The
hearing offered in January 1980 was clearly
adjudicatory, with discovery and cross-
examination, for the Commission rules at that -
time provided for no other format in a case
like this.? It is this difficulty in the rules that
has led the majority to its second decision,
namely the promulgation of a rule stating that
“consistent with due process requirements,
the Commission may provide alternative
procedures in adjudication to the extent that
there is involved the conduct of military or
foreign affairs functions.” The third decision,
made in the face of irreconcilable advice
from every respectable legal office in the

Footnotes continued from last page
Secretary not to grant it. This was done despite the
fact that decisions on other matters of major
importance have been forthcoming throughout the
week and that both June 25 and June 28 were
entirely taken up with Commission meetings on
other matters.

* Contrary to the Commission claim in the
supplementary information section that the
proposed rule clarifies existing authority, the
General Counsel advised the Agency, “Current NRC
rules require formal hearings in all cases of agency
adjudication. and the offer of a hearing in this case
was no doubt construed—quite reasonably—as an
offer of a formal hearing." (General Counsel's
memorandum of May 186, 1980, page 2.) In fact, there
is no ambiguity here to clarify. NRC has in past not
made use of the military or foreign affairs
exceptions provided in the APA in the context of
Section 189 even when this argument might have
been made. The regulations and many years of
practice make clear that a party requesting a
hearing in a license amendment matter is entitled to
an on-the-record adjudicatory hearing. If the
Commission entertained doubt on this point, it
would not be risking court reversal by promulgating
this rule on an immediately effective basis.

The only past indication of a different sort
appears in In the Matter of Edlow International, 3
NRC 563 (1976). There, the Commission conceded -
that a hearing of right would have to be
“adjudicatory or trial-type,"” “subject to appropriate
modifications made in d with the [APA’s]
‘foreign policy’ exception (at p. 570)." The
Commission then denied standing and granted a
discretionary hearing very like the one offered here,
pointing out that, if standing had been found, a more
formal hearing would have been in order. Since the
Commission did not put its dicthm regarding the
APA exceptions into practice, it never made clear
why it would concede that an adjudicatory hearing

was required despite the exceptions while still
feeling that the military or foreign affairs exception
was available to modify that hearing.
agency.’was to make this rule immediately
effective through yet a second reliance on a
military functions exception in the .
Administrative Procedure Act, It is dubious
enough to have stated that the regulation of
the Erwin facility involves a clear military
function, for neither regulation nor the loss of
special nuclear material are within the
functions normally performed by the military
and none of the people involved are
employees of the military. However, the
dubiousness of this action pales beside the
absolutely preposterous claim that the
promulgation of a Nuclear Regulatory
Commission rule regarding military functions
itself involves the conduct of military affairs.*
Even the Department of Defense, which might
attempt such a claim regarding its rules,
chooses instead to offer notice and comment.
Throughout the entire span of the Federal
Government, | venture with some confidence
to say that only the three would-be colonels
who are voting for today’s action have ever
tried such a deception as to what might be a
military function,

By making this rule change immediately
effective, the Commission has violated the
Administrative Procedure Act.® The
Commission states three bases for its action:
1) the rule involves a military function; 2) the

. rule is interpretative; and 3] it is a rule of
agency procedure. Each reason is far from the
truth. As already noted, there is no military
function in the promulgating of a change in
the Commission's rules of practice or in

* SECY-A-80-41—"NRDC's Request for a Hearing
in the Matter of NFS-Erwin" (March 27, 1980).

SECY-A-80-82—"SECY-A-80-41, NRDC's
Request for a Hearing in the Matter of NFS-Erwin—
Draft Federal Register Notice Proposing a Rule
Change" (June 11, 1980).

Memorandum to the Commission from Leonard
Bickwit, "SECY-A-80-41—Analysis of the
Requirement for an Adjudicatory Hearing and
Discussion of Alternatives" (May 186, 1980). Advice
to the contrary in this paper was explicitly
rescinded in SECY-A-80-82.

Memorandum to the Commission from Leonard
Bickwit, Jr., General Counsel, “SECY-A-80-82—
Rule Change to Take Advantage of the Military
Function Exception—Immediate Effectiveness” ~
(June 18, 1980),

Memorandum to Chairman Ahearne from Howard
K. Shapar, Executive Legal Director, “Prior Notice
Requirement for Rule Change" (June 19, 1980).

*The difference between putting the proposed
change out for comment and enacting it immediately
is entirely that Commissioner Kennedy's term
would expire during the comment period, and the
present majority has reason to doubt that a new
appointee would join their charade. No armies will
march: no navies will sail; no planes will fly as a
result of this rule being made immediately effective
instead of being put out for comment. Not one iota
more or less fuel will be fabricated for the Navy.
Nothing remotely resembling a military function will
occur. All that will happen is that a civilian
commissioner's civilian term on this all-civilian
agency will not end before he casts his civilian vote
for a change in the agency’s civilian rules of
practice.

55 U.S.C. 553.

eliminating public comment on the change. In
addition, it is clear from the legislative history
of the Administrative Procedure Act that this
exception was only meant to apply “to the
extent” a military function is “clearly and
directly” or “directly involved.” ®It is also
clear, as already noted, that this is not an
interpretative rule, for it creates two new
types of hearing categories that are not
currently provided for in the NRC's
regulations. Finally, it is clear that this is not a
truly procedural rule, for it is no mechanistic
prescription of the form of agency practice.
This Commission has previously recognized
that the rights of parties to adjudicatory
hearings, including the rights to cross-
examination are substantial.” Furthermore,
new procedural rules cannot be applied to
pending proceedings if a party will be injured
or prejudiced thereby.®

Lastly, there is the question of whether an
adjudicatory hearing is in order here. The
NRDC petition makes a number of factual
allegations regarding the sufficiency of NRC
security and accounting procedures at Erwin,
a facility shut down last year precisely
because it had lost track of significant
quantities of special nuclear material.
Judgments about the adequacy of the revised
NRC procedures are not broad policy
decisions. They cannot be made without
detailed factual findings of precisely the sort
best aided by discovery and cross-
examination.®

Needless to say, classified information can
be protected as necessary in any
proceeding.'* The presiding officer(s) can avoid
any dilatory tactics or abuses of procedural
rights. The facility would continue to operate
during the proceeding, so that Navy's fuel
supply is not in jeopardy. General statements
to the contrary appearing at pp. 34 of the
Supplementary Information section of the rule
are deliberately phrased to mislead and are of
absolutely no applicability to this proceeding.
The only thing being protected against here is
the potential embarrassment to this agency or
to the Department of Energy that might flow
from effective probing of particular facts in
this case. That the NRC would go to such
dishonorable lengths for so unworthy a
purpose is, as I said at the outset, a disgrace.

[FR Doc. 8020151 Filed 7-2-80; 8:45 am|
BILLING CODE 7590-01-M

#Senate Committee on the Judiciary,
Administrative Procedure Act: Legislative History,
S. Doc. No. 248, 79th Cong., 2d Sess. 199, 257 (1947).

*In Bailly, ALAB-249, 8 AEC 980 (1974) the
inability of a party to cross-examine was held
sufficient grounds to reopen the hearing.
Furthermore, this agency has recognized that
“intervenors may build their cases 'defensively’
through cross-examination.” Tennessee Valley
Authority (Hartsville Nuclear Plant, Units 1A, 2A,
1B and 2B), ALAB-463, 7 NRC 341, 356 (1978).

* Pacific Molasses Company v. FTC, 356 F.2d, 388
(5th Cir. 1968). See also American Farm Lines v.
Black Ball, 397 U.S. 532 (1970).

*Indeed, it is possible thal the “hearing" offered
by the Commission (without an effective mechanism
for adjudicating contested material facts) does not
satisfy NRDC's right to a hearing as provided for in
Section 189 of the Atomic Energy Act.

% Atomic Energy Act, Section 181; 10 CFR 2.900 et
seq.
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10 CFR Part 25 The classified information being s i
protected from unauthorized disclosure 1.095

Access Authorization Fees for Nuclear
Industry

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Final rule,

SUMMARY: The Nuclear Regulatory
Commission is publishing Appendix A
to 10 CFR Part 25 which establishes a
fee schedule to cover costs related to the
processing of access authorizations for
personne] affected by 10 CFR Part 25,
“Access Authorization for Licensee
Personnel,” This fee schedule shall be
applied to requests filed by NRC
licensees on behalf of their personnel or
their contractor personnel, agents, or
others who require access to NRC
classified information about the
protection of nuclear material.

EFFECTIVE DATE: August 4, 1980.

FOR FURTHER INFORMATION CONTACT:
Duane G. Kidd, Chief, Security Policy
Branch, Division of Security, Office of
Administration, United States Nuclear
‘Regulatory Commission, Washington,
DC 20555 (301) 427-4415.

SUPPLEMENTARY INFORMATION:
CFR Part 25, “Access Authorization for
Licensee Personnel," was published in
the Federal Register on March 5, 1980.
Section 25.17 of Part 25 indicates that
access authorization fees will be
published in December of each year and
will be applicable to each access
authorization request received during
the following calendar year. Since Part
25 will become effective before
December 1980, the fees reflected in
Appendix A to Part 25 will be used for
the remainder of this calendar year.
These fees are charged for access
authorizations processed and services
rendered by the Nuclear Regulatory
Commission, at the request of an
identifiable recipient of the services, and
are authorized under Title V of the
Independent Offices Appropriation Act
of 1952 (65 Stat. 290; 31 U.S.C. 483a).
The fees established in the schedule
for both an “L" and "Q" access
authorization are identical to those
currently charged by the Department of
Energy (DOE) under its Access Permit
Program. These same fees will be used
by the NRC, at least until December
1980. Thereafter, charges may be based
on full cost recovery which could
significantly affect the cost of an “L"
access authorization.

through the implementation of Parts 25
and 95 and through the application of
the Classification Guide for Safeguards
Information (Part 95, Appendix A)
should not be classified higher than
Secret National Security Information or
Confidential Restricted Data. At these
levels, only an “'L" access authorization
is needed by licensee or licensee
contractor personnel or others affected
by these parts. It is expected that very
few, if any, NRC "Q" access
authorizations will be required.

The investigative basis for an NRC
“L" access authorization is a national
agency check conducted by the Office of
Personnel Management (OPM]) for which
NRC is charged $7.25. The investigative
basis for an NRC “Q" access
authorization is a full field background
investigation, also conducted by OPM,
for which NRC is charged $950.00. The
fees reflected in Appendix A to Part 25
recover these costs plus a part of NRC's
overhead associated with the processing
of these access authorizations.

Since the fees set forth in Appendix A
are based primarily upon the actual
amounts charged to NRC by OPM for
conducting the investigations, NRC has
little control over the charges. Therefore,
it is unlikely that public comment would
result in reducing any of the fees.
Furthermore, in order to keep the fees at
the same amount charged by DOE for
providing these services, NRC's charges
included in the fee for evaluating the
investigative data prior to issuing an
access authorization are less than NRC's
actual costs. Under the circumstances,
NRC, for good cause, finds that notice of
proposed rulemaking and public
procedure thereon are unnecessary. The
amendments will become effective 30
days after publication (August 4, 1980).

Pursuant to the Independent Offices
Appropriation Act of 1952 (65 Stat. 290;
31 U.S.C. 483a) and 5 U.S.C. 553, notice
is hereby given that Appendix A to 10
CFR Part 25.is published as a document
subject to codification:

 PART 25—ACCESS AUTHORIZATION

FOR LICENSEE PERSONNEL

Appendix A to Part 25—Fees for NRC
Access Authorization

Category Fee

Initigl “L" Access Authorizati $15
Reinstatement of “L" Access Authorization ......... *15
Extension or Transfer of “L" Access Authoriza-

tion *15

Initial "Q" Access Auth n

nof "O" A Authorizal

; o *1,095
Extension or Transfer of "Q" ... e

1,095

*Full fee will only be charged if investigation is required,

(31 U.S.C. 483a (65 Stat, 290))

Dated at Washington. DC this 19th day of
June 1980.

For the Nuclear Regulatory Commission.
William ]. Dircks,
Acting Executive Director for Operations.
[FR Doc. 80-20085 Filed 7-2-80; 8:45 am|
BILLING CODE 7590-01-M

10 CFR Parts 25 and 95

Access to and Protection of National
Security Information Restricted Data;
Extension of Effective Data

AGENCY: U.S. Nuclear Regulatory
Commission. t

ACTION: Final rule; extension of effective
date.

SUMMARY: The Nuciear Regulatory
Commission (NRC]) is extending from
May 19, 1980, to October 1, 1980, the
effective date of new 10 CFR Part 25,
“Access Authorization for Licensee
Personnel," and 10 CFR Part 95,
“Security Facility Approval and
Safeguarding of National Security
Information and Restricled Data.” This
extension is made in order to provide
additional time to furnish necessary
administrative guidance to affected
licensees, and for licensees to be able to
achieve compliance with the regulations.

EFFECTIVE DATE: October 1, 1980.

FOR FURTHER INFORMATION CONTACT:
Duane G. Kidd, Chief, Security Policy
Branch, Division of Security, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Telephone: 301-427-4415.

SUPPLEMENTARY INFORMATION:

CFR Part 25, "Access Authorization for
Licensee Personnel,”" and 10 CFR Part
95, "'Security Facility Approval and
Safeguarding of National Security
Information and Restricted Data," were
published as final rules in the Federal
Register on March 5, 1980 (45 FR 14476),
each with an effective date of May 19,
1980. In order to provide additional time
to furnish necessary administrative
guidance to affected licensees, and for
the licensees to be able to achieve
compliance with the regulations, the
NRC is extending the effective date of 10
CFR Parts 25 and 95 to October 1, 1980.
Since the amendment relates solely to a
minor procedural matter, notice of
proposed rulemaking and public
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procedure thereon are unnecessary, and
good cause exists to make the

. amendments effective October 1, 1980 in
the Federal Register.

In Federal Register Document B0-6526,
appearing at pages 14476 thru 14493 of
the Federal Register for March 5, 1980,
the EFFECTIVE DATE of the final rules,
10 CFR Parts 25 and 95, which appears
at page 14476, column 1, is changed from
May 19, 1980 to October 1, 1880,

(Sec. 1611, Pub. L. 83-703, 88 Stat. 848, Pub. L.
93-377, B8 Stat. 475; Sec, 201, Pub. L. 93438,
88 Stat. 1242-2143, Pub. L. 94-79, 89 Stat. 413
(42 U.S.C. 2201, 5841))

Dated at Bethesda, Maryland, this 19th day
of June 1980. %

For the Nuclear Regulatory Commission,
William J. Dircks,
Acting Executive Director for Operations.
|FR Doc, 80-20106 Filed 7-2-80; 8:45 am)
BILLING CODE 7580-01-M

FEDERAL ELECTION COMMISSION

11 CFR Part 9033
[Notice 1980-24]

Suspension of Primary Matching Fund
Payments; Effective Date

AGENCY: Federal Election Commission,

AcTiON: Final rule: Announcement of
effective date.

SUMMARY: On April 15, 1980, (45 FR
25378) the Commission published the
text of regulations to suspend primary
matching fund payments to a candidate
who knowingly, willfully, and
substantially exceeds expenditure
limitations, The Commission announces
that these regulations are effective as of
July 8, 1980.
EFFECTIVE DATE: July 3, 1980.
FOR FURTHER INFORMATION CONTACT:
Ms. Patricia Ann Fiori, Assistant
General Counsel, 1325 K Street, NW,,
Washington, D.C. 20463, (202) 523-4143.
SUPPLEMENTARY INFORMATION: 26 USC
9039(c) requires that any rule or
regulation prescribed by the
Commission to implement Chapter 96 of
Title 28, United States Code, be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate prior to final promulgation. If
neither House of Congress disapproves
the regulations within 30 days after their
transmittal, the Commission may finally
prescribe the regulations in the question.
The regulations being made effective by
this notice were transmitted to Congress
on April 10, 1980, and 30 legislative days
expired as of June 9, 1980.

“11 CFR 9033.9, as published at 45 FR
25379, is effective as of July 3, 1980."

Dated: June 24, 1980.
Max L. Friedersdorf,
Chairman, Federal Election Commission.
[FR Doc. 8019952 Filed 7-2-60; 8:45 sm|
BILLING CODE 6715-01-M

FEDERAL RESERVE SYSTEM

12 CFR Part 225
[Reg.Y, Docket No. R-0312]

Terms Defining Competitive Effects of
Proposed Mergers; Revised
Interpretation

AGENCY: Board of Governors of the
Federal Reserve System,

ACTION: Revision of interpretation.

SUMMARY: The Bank Merger Act (12
U.S.C. 1828(c)) requires the Federal
banking agency responsible for deciding
a merger application to request reports
on competitive factors from the
Department of Justice and from the other
two banking agencies. The Board is
revising an interpretation that defined
terms used to describe the competitive
effects of proposed mergers. The
revision standardizes descriptive terms
used by the Board in competitive factor
reports with those used by the Federal
Deposit Insurance Corporation and the
Office of the Comptroller of the
Currency.

EFFECTIVE DATE: June 11, 1980.

FOR FURTHER INFORMATION CONTACT:
Jack M. Egertson, Assistant Director,
Division of Banking Supervision and
Regulation (202-452-3408), Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551.

The Board is revising § 250.182 to read
as follows:

§250.182 Terms defining competitive
etfects of proposed mergers.

Under the Bank Merger Act (12 U.S.C.
1828(c)), a Federal Banking agency
receiving a merger application must
request the views of the other two
banking agencies and the Department of
Justice on the competitive factors
involved. Standard descriptive terms are
used by the Board, the Federal Deposit
Insurance Corporation, and the
Comptroller of the Currency. The terms
and their definitions are as follows:

(a) The term “monopoly” means that
the proposed transaction must be
disapproved in accordance with 12
U.S.C. 1828(c)(5)(A).

(b) The term “substantially adverse”
means that the proposed transaction
would have anticompetitive effects
which preclude approval unless the

anticompetitive effects are clearly
outweighed in the public interest by the
probable effect of the transaction in
meeting the convenience and needs of
the community to be served as specified
in 12 U.S.C. 1828(c)(5)(B)-

(c) The term * adverse"” means that
proposed transaction would have
anticompetitive effects which would be
material to the decision but which
would not preclude approval.

(d) The term “no significant effect”
means that the anticompetitive effects of
the proposed transaction, if any, would
not be material to the decision.

Board of Governors of the Federal Reserve
System, June 27, 1880,

Griffith L. Garwood,

Deputy Secretary of the Board.
[FR Doc. 80-20078 Filed 7-2-80: K45 am|
BILLING CODE 5210-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 79-EA-71; Amdt. 353-3823]
Piper Model PA-31T; Airworthiness
Directives

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts an
airworthiness directive applicable to
Piper PA-31T type airplanes and
involves the airplane's high altitude
characteristics. As a result of a fight
test program it was determined that the
airplane exhibited undesirable dynamic
characteristics above 20,000 feet in the
low speed regime. It required nearly full-
time pilot attention to maintain the
desired aircraft attitude, which meant
high pilot workload. The proposed
amendment will limit the minimum
speed for the climb and cruise
configuration and thus enhance its
operation.

EFFECTIVE DATE: July 7, 1980.
Compliance is required as set forth in
the AD.

FOR FURTHER INFORMATION CONTACT:
N. Glenn, Flight Test Section, AEA-2186,
Engineering and Manufacturing Branch,
Federal Building, |.F.K. International
Airport, Jamaica, New York 11430; Tel.
212-995-2865.

SUPPLEMENTARY INFORMATION: The
Federal Aviation Administration
published an NPRM on page 10803 of the
Federal Register for February 19, 1980,
proposing to issue an airworthiness
directive applicable to Piper Model PA-




45258

Federal Register / Vol. 45, No. 130 / Thursday, July 3, 1980 / Rules and Regulations

31T type airplanes. Interested parties
were given an opportunity to submit
written data or comments. The only
comment was from the Corporate
Aircraft Center-Southwest and
suggested that in view of a 100%
compliance in that area with the
substance of the proposal, an
airworthiness directive was
unnecessary. However, Piper records
support only approximately 60%
compliance and thus the directive must
be published as a rule. The focus of the
proposal was to alleviate the nearly full-
time pilot attention to maintain the
desired aircraft attitude when in the low
speed regime above 20,000 feet. The
manufacturer has revised the
longitudinal control system.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations, 14 CFR 39.13 is amended,
by adopting the amendment as
published.

Effective date. This amendment is
effective July 7, 1980.

(Secs. 313(a), 801, 603, Federal Aviation Act
of 1958, as amended, (49 U.S.C. 1354(a), 1421,
1423); sec. 6(c), Department of Transportation
Act, (48 U.S.C. 1655(c)): 14 CFR 11.89)

Note.—The Federal Aviation
Administration has determined that this
document involves a regulation which is not
significant under Executive Order 12044 as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).

Issued in Jamaica, New York, on June 23,
1980.

Lonnie D. Parrish,
Acting Director, Eastern Region.

Piper: Applies to Model PA-31T, Serial
Numbers 31T-7400002 thru 31T-7620057
and 31T-7720001 thru 31T-7920004
certificated in all categories.

Compliance required within 25 hours in
service after the effective date of this AD
unless already accomplished,

In order to prevent undesirable high
altitude (above 20,000 feet) Longitudinal
Dynamic Stability (Phugoid) Characteristics,
accomplish the following:

a. Incorporate the applicable Airplane
Flight Manual/Pilot's Operating Handbook
Revision, as listed below, into the FAA-
Delegation Option Authority approved
Airplane Flight Manual/Pilot's Operating
Handbook in accordance with Piper
Instruction, Code 31T-68 dated February 5,
1879, or Piper Instruction Code PFI-31T-
790228 dated August 17, 1979,

Airplane Serial Number: 31T-7400002 thru
31T-7620057. AFM/POH Rev. and Part No.:
Rev. 11-761 560 (AFM). AFM Rev. No.:
790228. Date; 2/28/79.

Airplane Serial Number: 81T-7720001 thru
31T-7920004. AFM/POH Rev. and Part No.:

Rev. 5-761 625 (POH). AFM Rev. No.:

781006. Date: 10/6/78.

b. Upon submission of substantiating data
by an owner or operator through an FAA
Maintenance Inspector, the Chief,
Engineering and Manufacturing Branch, FAA,
Eastern Region may adjust the inspection
intervals specified in this AD.

¢. The manufacturer's specifications and
procedures identified and described in this
directive are incorporated herein and made a
part hereof pursuant to 5 U.S.C. 552(a)(1.) All
persons affected by this directive who have
not already received these documents from
the manufacturer may obtain copies upon
request to Piper Aircraft Corporation, 820 E.
Bald Eagle Street, Lock Haven, Pennsylvania
17745, These documents may also be
examined at the Eastern Region, Federal
Aviation Administration, Federal Building,
JFK International Airport, Jamaica, New York
11430, and at FAA headguarters, 800
Independence Avenue, SW., Washington,
D.C. A historical file on this AD which
includes the incorporated material in full is
maintained by the FAA at its headquarters in
Washington, D.C., and at the Eastern Region.

[FR Doc. 80-19604 Filed 7-2-80; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 79-EA-63; Amdt. 39-3824]
DeHavilland Model DHC-6 Series
Airplanes; Alrworthiness Directives

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment amends an
existing Airworthiness Directive
Amendment 39-1175 (AD 69-05-01),
applicable to DeHavilland DHC-86 type
airplanes, which required an inspection
of the control column lower sub-
assembly for cracks. This amendment
permits replacement of the sub-
assembly with a different part number.
When the new part number is used, the
repetitive inspections are eliminated.
This results from the recommendations
of the manufacturer.

EFFECTIVE DATE: July 7, 1980.
Compliance is required as set forth in
the AD.

ADDRESSES: DeHavilland Service
Bulletins may be acquired from the
manufacturer at Downsview, Ontario,
Canada M3K 145.

FOR FURTHER INFORMATION CONTACT:
A. Maila, Airframe Section, AEA-212,
Engineering and Manufacturing Branch,
Federal Building, J.F.K. International
Airport, Jamaica, New York 11430; Tel.
212-995-2875.

SUPPLEMENTARY INFORMATION: This is a
relaxatory amendment and allows the
replacement of parts with new parts
which will eliminate repetitive

inspections when DeHavilland's
modification 6/1433 is incorporated.
Thus, since there is no additional
burden on any person, notice and public
procedure are unnecessary, and the
amendment may be made effective in
less than 30 days.

Adoption of the Amendment

Accordingly, and pursuant to the
authority delegated to me by the
Administrator, § 39.13 of Part 39 of the
Federal Aviation Regulations (14 CFR
39.13) is amended, by amending
Amendment 39-1175 (AD 69-05-01) as
follows:

1. Add Paragraphs (d) and (e) to read
as follows:

Ld - - » -

(d) Cracked parts, P/N C3CF39-17, may be
replaced with a new sub-assembly, P/N
C3CF39-19, in accordance with DeHavilland
Modification No. 6/1433 in DeHavilland
Service Bulletin (S/B) No. 6/180, Revision D,
dated April 30, 1976, Accomplishment
Instructions No. 5, or with an equivalent
approved by the Chief, Engineering and
Manufacturing Branch, FAA, Eastern Region.

(e) The repetitive inspection required by (&)
may be discontinued when the lower sub-
assembly is replaced by P/N C3CF39-18 in
accordance with DeHavilland Modification
No. 6/1433, or FAA approved equivalent.

Effective date. The amendment
becomes effective July 7, 1980.

(Secs. 313(a), 601, 603, Federal Aviation Act
of 1958, as amended (49 U.S.C. 1354(a), 1421,
1423); sec. 6(c), Department of Transportation
Act (49 U.S.C. 1655(c)): 14 CFR 11.89)

Note.—The Federal Aviation
Administration has determined that this
document involves a regulation which is not
significant under Executive Order 12044 as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1978).

Issued in Jamaica, New York, on June 23,
1980.

Lonnie D. Parrish,

Acting Director, Eastern Region.
[FR Doc. 80-18511 Filed 7-2-80; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 79-EA-69, Amdt. 39-3825)
Semco Hot Air Balloons, T, TC4-A and

Challenger Models; Airworthiness
Directives

AGENCY: Federal Aviation
Administration (FAA), DOT,
ACTION: Final rule.

SUMMARY: This amendment issues a
new airworthiness directive, applicable
to Semco Models T, TC4-A and
Challenger type hot air balloons, which
requires an inspection of the diamond
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aluminum fittings on the gondola for
cracks and replacement where
necessary. It also requires modifying the
canvas siding by extending it down to
and securing it to the gondola floor. The
type certificate holder, after
investigation, recommended fitting
inspections, and the chance of a limb
slipping through the space between the
siding and the floor required the
alteration since an injury could occur.
EFFECTIVE DATE: July 7, 1980.
Compliance is required as set forth in
the AD.

ADDRESSES: Semco Service Bulleting
may be acquired from the manufacturer
at ¢/o Eagle Balloons, Ltd., Hangar No,
2, Hanover County Airport, Ashland,
Virginia 23005, :

FOR FURTHER INFORMATION CONTACT:
A, Maila, Airframe Section, AEA-212,
Engineering and Manufacturing Branch,
Federal Building, |.F.K. International
Airport, Jamaica, New York 11430; Tel,
212-995-2875. :
SUPPLEMENTARY INFORMATION: There
had been reports of injuries to the feet of
passengers when the balloon had been
turned on its side due to unfavorable
winds. It appears that the foot of a
passenger had slipped through the space
between the canvas siding and the floor
of the gondola causing an injury. Since
this problem can arise with similarly
designed gondolas, an airworthiness
directive is being issued requiring a
closing of the space and an inspection of
the fittings attaching the corner posts of
the siding to the floor. In view of the air
safety aspect of the problem, notice and
public procedure herein are impractical
and cause exists for making the
amendment effective in less than 30
days.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations, 14 CFR 39.13 is amended,
by adding the following new
Airworthiness Directive:

Semco: Applies to Semco Hot Air Balloon
Model TC4A, S/N SEM 81 and
subsequent; Model T, S/N SEM 78 and
subsequent; Challenger, S/N SEM 25 and
subsequent, equipped with tubular
aluminum gondolas covered with chair
duck canvas,

Compliance required as indicated below
after the effective date of this AD. To
preclude failure of the gondola structural
fittings and to alter the gondola chair duck
canvas, accomplish the following:

1. Before next flight, and each flight
thereafter:

a, Visually check all Diamond aluminum
fittings for cracks, in the tongue radius area,
on the following models:

Model number and fitting

Dash'No. P/N Quantity

Model TC-4A DWg. No. Tuivcccicins 11 No. 150

14 No. 156
15
103
150
156
115
103
150
156
115
. 103

Model T DWG. NO. 1 occeciicisiiicin

Chaflenger Dwg. No. 1

-OOO@@(JO\&.@
88588888
DDA DN

-
z
o

Rework existing plywood floor as
shown below.

b. Replace cracked paris with new parts
before next flight,

2, Secure the gondola chair duck canvas
siding to the gondola floor using grommets in
the lower portion of the canvas, Extend the
existing canvas using a %" french fell seam
per Advisory Circular 43.13-1A, Chapter 3,
Page 85. Hem the bottom of the canvas and
install grommets as noted in sketch below,

BILLING CODE 4910-13-M
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Lace canvas to plywood floor using %" diameter braided nylon line as shown.
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3. Within the next 100 hours or next annual  aluminum slip-on fittings may be returned to Chief, Engineering and Manufacturing

inspection, whichever occurs first accomplish  service. Branch, FAA, Eastern Region.
the following: d. Replace cracked parts with unused parts 6. Upon submission of substantiating data

a. Remove Diamond aluminum slip-on prior to next flight. by an owner, or operator through an FAA
fittings noted in paragraph 1.a. 4. The repetitive inspection in paragraph [3) Maintenance Inspector, the Chief,

b. Clean surfaces as necessary and visually s to be accomplished at intervals not to Engineering and Manufacturing Branch, FAA,
inspect for cracks by dye penetrant with a - exceed 100 hours in service or annually Eastern Region, may adjust the compliance
glass of at least 10 power, or equivalent, thereafter, whichever occurs first.215.5. times specified in this AD.
particularly in the tongue radius area. Equivalent inspections, alterations and

¢. If no cracks are found, the Diamond replacement parts must be approved by the BILLING CODE 4910-13-M
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Effective Date. This amendment is
effective July 7, 1980.

(Secs. 313(a), 601 603, Federal Aviation Act of

1958, as amended, (49 U.S.C. 1354(a), 1421,

1423); sec. B(c), Department of Transportation

Act, (49 U.S.C. 1655(c)); and 14 CFR 11.89)
Note.— The Federal Aviation

Administration has determined that this

document involves a regulation which is not

significant under Executive Order 12044 as

implemented by Department of

Transportation Regulatery Policies and

Procedures (44 FR 11034; February 26, 1979),
Issued in Jamaica, New York; on June 23,

1980.

Lonnie D. Parrish,

Acting Director, Eastern Regioa.

|FR Doc. 80-19812 Filed 7-2-80; 8:45 am}

BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. BO-EA-22; Amdt. 39-3827]
Boeing Vertol Model 107-11;
Airworthiness Directives

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final Rule.

SUMMARY: This amendment amends AD
64-21-8, applicable to Boeing Vertol
107-11 type rotorcraft, and requires
additional inspection for cracks in the
lug area of the pitch housing of the main
rotor blades. This results from a finding
of fatigue failures of lower trailing lugs
during inspections. Undetected lug
failures could result in other lug failures
and loss of the blade.

EFFECTIVE DATE: July 7, 1980,
Compliance is required as set forth in
the AD.

ADDRESSES: Boeing Vertol Service
Bulletins may be acquired from the
manufacturer at P.O. Box 16858,
Philadelphia, Pa. 19142.

FOR FURTHER INFORMATION CONTACT:

|. E. Chrastil, Airframe Section, AEA-
212, Engineering and Manufacturing
Branch, Federal Building, ].F.K.
International Airport, Jamaica, New
York 11430; Tel. 212-995-2875.
SUPPLEMENTARY INFORMATION: The
outboard end of the pitch housing of the
main rotor blades has four lugs, two
forward and two aft, through which
vertical taper-pins pass. Mating the four
lugs are eight lugs of the main blade
socket, the above mentioned taper-pins
pass through the four lugs of the pitch
housing and the eight lugs of the main
blade socket. The blade socket is
attached to the root end of the main
rotor blade. The “joint” covered by this
AD amendment is the pitch housing
lugs/main blade socket lugs attachment
accomplished by vertical taper-pins.

Three fatigue failures of a lower
trailing lug of the main rotor pitch
housings have been found in service
during visual inspections or upon blade
removal for routine maintenance since
AD 64-21-8 was issued.

If a failure occurred and was to go
undetected, it could lead to the failure of
another lug and subsequent loss of a
main rotor blade.

The joint has been analyzed in
accordance with the requirements of
FAR 29.571 Paragraph (d), "Failsafe
Evaluation” and it complies provided
the inspection procedures called for in
this AD amendment are accomplished.
Since a situation exists that requires the
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable and
good cause exists for making this
amendment effective in less than 30
days.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations, 14 CFR 39.13 is amended,
by amending AD 64-21-6 as follows:

Amend Airworthiness Directive 64—
21-8, as follows:

Add a new paragraph (f) and revise
paragraph (d) and (e), all to read as
follows:

{(d) Unless already accomplished, within
the next 50 bours in service on pitch housing
107R2553-8, -10, ~14, -16, with 1000 hours or
more in service and within the next 100 hours
in service on pitch housing 107R2553-7, -9, -
13, -15, with 2000 hours or more in service
install crack detector wire in accordance
with Part I “Installation Procedure” of Boeing
Service Bulletin No. 107-343 dated March 10,
1980, or equivalent.

{1) Inspect for cracks in accordance with
Part II “Inspection Procedures” of the above
Bulletin, or equivalent, the lug area of pitch
housings 107R2553-8, <10, -14, -18, with 1000
hours or more in service within the next 50
hours in service and thereafter at intervals
not to exceed 25 hours in service, and pitch
housing 107R2553-7, -9, -13, -15, with 2000
hours or more in service within the next 100
hours in service and thereafter at intervals
not to exceed 50 hours in service.

(2) Unless already accomplished, install
crack detector wire in accordance with Part I
“Installation Procedure” of the above
Bulletin, or equivalent on pitch housings
107R2553-8, 10, ~14, =16, with less than 1000
hours in service prior to the accumulation of
1050 hours in service, and on pitch housings

- 107R2553-7, -9, <13, ~15, with less than 2000

hours in service prior to the accumulation of
2100 hours in service.

(3) Inspect pitch housings 107R2553-8, 10,
-14, -16, with less than 1000 hours in service
in accordance with (1) prior to-accumulation
of 1050 hours in service. Inspect pitch
housings 107R2553-7, -9, ~13, -15, with less
than 2000 hours in service in accordance with

(1) prior to accumulation of 2100 hours in
service.

(4) Conduct a visual inspection for cracks
in the lug area of blade sockets 42R1043-11,

-12, -13, and -14 at intervals not to exceed
50 hours in service. This may be
accomplished without disassembly from the
helicopter.

(e} If any cracks are found replace the part
before further flight with a part found
serviceable in accordance with this AD.

(f) Upon request with substantiating data
submitted through an FAA Maintenance
Inspector, the compliance times specified in
this AD may be adjusted by the Chief,
Engineering and Manufacturing Branch, FAA
Eastern Region.

In paragraph (g) change “4000 hours"
to read "5000 hours”.

Effective date. This amendment is
effective July 7, 1980,

(Secs. 313{a), 601, 603, Federal Aviation Act
of 1958, as amended, (49 U.S.C. 1354(a}, 1421,
1423); sec. 6{c), Department of Transportalion
Act, (49 U.S.C. 1655(c); 14 CFR 11.89)

Note.—The Federal Aviation
Administration has determined that this
document involves a regulation which is not
significant under Executive Order 12044 as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).

Issued in Jamaica, New York, on June 3,
1980,

Lonnie D. Parrish

Acting Director, Eastern Region.
[FR Doc. B0-19813 Flled 7-2-80; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. B0-EA-21; Amdt. 39-3826]

Avco Lycoming 0-320-H, 0-360-E, and
LO~-360-E Series Engines;
Airworthiness Directives

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment issues a
new airworthiness directive, applicable
to Avco Lycoming 0-320-H, 0-360-E,
and LO-360-E type engines, It requires
an inspection of all upper exhaust valve
seat identification characters to assure
proper parts and replacement of
improper parts. This results from the
distribution by the manufacturer of
valves with inadequate hardening
procedures. The improper valves with
soft seats when failed will cause the
retaining keys to disengage and
resultant valve failure.

EFFECTIVE DATE: July 7, 1980.

Compliance is required as set forth in
the AD.
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ADDRESSES: Avco Lycoming Service
Bulletins may be acquired from the
manufacturer at Williamsport, Pa. 17701.
FOR FURTHER INFORMATION CONTACT:

I. Mankuta, Propulsion Section, AEA-
214, Engineering and Manufacturing
Branch, Federal Building, ].F.K.
International Airport, Jamaica, New
York 11430; Tel. 212-995-2875.
SUPPLEMENTARY INFORMATION: There
had been a report that in order to
expedite the availability of parts for
compliance with a previous AD,
Lycoming advised their supplier of
exhaust valve spring seats P/N LW-
16475 that they need not have the
specified hardness. It was Lycoming's
intent to heat treat these parts to the
correct hardness through their own
factory procedure. However, Lycoming's
metallurgical hardening procedure was
found inadequate resulting in failure of
the seat thereby causing the exhaust
valve retaining keys to disengage. This
further caused the failure of the exhaust
valve.

To assure that no “soft” seats would
be installed when complying with AD
80-04-03, the AD specified replacing all
LW-16475 seats with the hardened seats
identified with Part No. LW16475-KLI.
This amendment is being issued to
ensure compliance with Lycoming S/B
447 and will apply to those operators
who have complied with S/B 435 prior to
issuance of AD 80-04-03 and who may
have unknowingly installed soft seats.
Since a situation exists that requires the
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable and
good cause exists for making this
amendment effective in less than 30
days.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations, 14 CFR 39.13 is amended,
by adding the following new
Airworthiness Directive:

Avco Lycoming: Applies to 0-320-H series
engines, S/Ns L-101-76 thru L-7608-76;
0-360-E series engines, S/Ns L-101-77
thru L—455-77; LO-360-E series engines,
S/Ns L-101-72 thru L-451-72 and all
remanufactured engines of these models
shipped prior to November 16, 1979,

Compliance required as indicated, unless
already accomplished.

To prevent failure of valves due to
installation of improperly hardened upper
exhaust valve spring seats, accomplish the
following:

Within the next 25 hours in service after
the effective date of this AD remove the
valve rocker box covers and visually inspect
all upper exhaust valve spring seats for part
number identification.

(a) If all four upper exhaust valve spring
seats are identified as Part Number LW-
16475 followed by the letter "KLI", in a
curved pattern as shown in Lycoming Service
Bulletin No. 447, the engine may be returned
to service.

(b) If any of the upper exhaust valve spring
seats are identified as Part Number LW-
16475 without the letters “KLI", they must be
removed and placed with seats market as
described in paragraph (a) above. Installation
of these valve spring seats shall be
accomplished per instructions in AVCO
Lycoming S/B No. 435 or Lycoming Overhaul
Manual P/N 60294-9 or an approved
alternate.

Compliance with paragraph (a) of AD 80-
04-03 or AVCO Lycoming S/B 447 dated
January 11, 1980, will constitute compliance
with the requirements of this AD.

Equivalent methods of compliance may be
approved by the Chief, Engineering and
Manufacturing Branch, Federal Aviation-
Administration (FAA) Eastern Region.

Upon submission of substantiating data by
an owner or operator through an FAA
Maintenance Inspector, the Chief,
Engineering and Manufacturing Branch, FAA,
Eastern Region may adjust the compliance
time specified in this AD.

Effective date. This amendment is
effective July 7, 1980.

(Secs. 313(a), 801, 603, Federal Aviation Act

of 1958, as amended, (49 U.S.C. 1354(a), 1421,

1423); sec. 6(c), Department of Transportation

Act, (49 U.S.C. 1655(c)); 14 CFR 11.89)
Note.—The Federal Aviation

Administration has determined thal this

document involves a regulation which is not

significant under Executive Order 12044 as

implemented by Department of

Transportation Regulatory Policies and

Procedures (44 FR 11034; February 26, 1979).
Issued in Jamaica, New York, on June 23,

1980.

Lonnie D. Parrish,

Acting Director, Eastern Region.

[FR Dac. 80-19814 Filed 7-2-80; 8:45 am)

BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 20490; Amdt. 39-3833]
Societe Nationale Industrielle

Aerospatiale Model AS-350 Series
Helicopters; Airworthiness Directives

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action publishes in the
Federal Register and makes effective as
to all persons an amendment adopting a
new airworthiness directive (AD) which
was previously made effective as to all
known U.S. owners and operators of
Societe Nationale Industrielle
Aerospatiale Model AS-350 series
helicopters by individual telegrams. The
AD requires inspection of the flange

blending radius for cracks, replacement
as necessary, and repetitive inspection
until a steel flange is installed. The AD
is necessary to detect cracks which
could cause failure of the rotor system
and loss of the helicopter.

DATES: Effective July 3, 1980, as to all
persons except those persons to whom it
was made immediately effective by the
telegram issued April 23, 1979, which
contained this amendment.

Compliance schedule—as prescribed
in the body of the AD.

ADDRESSES: The applicable work cards
and service bulletin may be obtained
from: Societe Nationale Industrielle
Aerospatiale (SNIAS), 37, blvd. de
Montmorency, 75781 Paris Cedex 16,
France.

A copy of the service bulletin is
contained in the Rules Docket, Room
9186, 800 Independence Avenue, SW.,
Washington, D.C. 20591.

FOR FURTHER INFORMATION CONTACT:
Don C. Jacobsen, Chief, Aircraft
Certification Staff, AEU-100, Europe,
Africa, and Middle East Office, Federal
Aviation Administration, ¢/o American
Embassy, Brussels, Belgium, Telephone
513.38.30, or C. Christie, Chief, Technical
Standards Branch, AWS-110, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, D.C, 20591, Telephone: 202~
426-8374.

SUPPLEMENTARY INFORMATION: On April
23, 1979, a telegraphic airworthiness
directive was issued and made effective
immediately as to all known U.S.
owners and operators of Societe
Nationale Industrielle Aerospatiale
Model AS-350 series helicopters. The
AD required an inspection of the flange
blending radius for cracks, replacement
if cracks are found, and repetitive
inspection until a steel flange is
installed. The AD was necessary
because the FAA determined that
cracks can develop in the flange, which
could lead to failure of the rotor system
and loss of the helicopter.

Since it was found that immediate
corrective action was required, notice
and public procedure thereon were
impracticable and contrary to the public
interest and good cause existed for
making the AD effective immediately to
all known U.S. owners and operators of
Societe Nationale Industrielle
Aerospatiale Model AS-350 series
helicopters by individual telegrams
issued April 23, 1979. These conditions
still exist and the AD is hereby
published in the Federal Register as an
amendment to § 39.13 of Part 39 of the
Federal Aviation Regulations to make it
effective as to all persons.
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Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
airworthiness directive:

Societe Nationale Industrielle Aerospatiale
{SNIAS). Applies to Model AS-350 series
helicopters with flange, P/N 350A371201-
20 installed, certificated in all categories.

To prevent the failure of flange P/N
350A371201-20, accomplish the following:

(a) Within the next five hours time in
service after the effective date of this AD,
and thereafter at intervals not to exceed 25
hours time in service from the last inspection
until a steel flange P/N 350A371207-20 is
installed, inspect the flange P/N 350A371201-
20 for cracks using the dye penetrant method
as follows:

(1) Remove the vibration damper in
accordance with Aerospatiale Maintenance
Work Card 65.12.403, dated February 1979, or
an FAA-approved equivalent. Do not remove
flange.

(2) Clean the flange P/N 350A371201-20
with soapy water and a non-metallic brush.

(3) Apply the dye penetrant to the flange
blending radius to the cylindrical section,
being careful to protect the adjacent areas
against splashing.

(b) If. during an inspection required by
paragraph (a) or (d) of this AD, no cracking is
found, reinstall the vibration damper in
accordance with Aerospatiale Maintenance
Work Card 65.12.403, dated February 1979, or
an FAA-approved equivalent, return the
assembly to service, and continue to inspect
in accordance with paragraph (a) or (d) of
this AD, as appropriate.

(c) If, during an inspection required by
paragraph (a) or (d) of this AD, cracking is
found, before further flight—

(1) Replace the flange in accordance with
Aerospatiale Maintenance Work Card
65.12.401, dated June 1977, or an FAA-
approved equivalent, with a crack-free new
or serviceable used flange of the same part
number and accomplish the repetitive
inspection required by paragraph (d) of this
AD, (Before installation of a used flange,
inspect it in accordance with the method
specified in paragraph (a) of this AD to
ensure that it is crack-free); or

(2) Install a steel flange, P/N 350A371207-
20 (also identified as modification AMS 6063).

(d) Within the next 25 hours time in service
after flange replacement in accordance with
paragraph {c){1) of this AD, and thereafter at
intervals not to exceed 25 hours time in
service from the last inspection, inspect
flange P/N 350A371201-20 in accordance
with the method specified in paragraph (a) of
this AD,

(e) Upon installation of a steel flange P/N
350A371207-20, inspections required by
paragraphs (a) and (b) of this AD may be
discontinued.

{f) For purposes of this AD, an FAA-
approved equivalent must be approved by the
Chief, Aircraft Certification Staff, FAA,
Europe, Africa, and Middle East Office.

Note~SNIAS (Aerospatiale] Mandatory
Service Bulletin 05-083, dated May 10, 1979,
pertains to this same subject.

This amendment becomes effective
July-3, 1980, as to all persons except
those persons to whom it was made
immediately effective by the telegram
issued April 23, 1978, which contained
this amendment,

(Secs. 313(a), 601, 603, Federal Aviation Act
of 1958, as amended (49 U.S.C. 1354(a), 1421,
and 1423); sec. 8(c), Department of
Transportation Act (49 U.S.C. 1655(c)); (14
CFR 11.89))

Note.—The FAA hag determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by Department of
Transportation Regulatory Policies and
procedures (44 FR 11034; February 26, 1979).

Issued in Washington, D.C., on June 20,
1980. :

M. C, Beard,

Director of Airworthiness,

{FR Doc. B0-19618 Filed 7-2-80; 8:46 am|
BILLING CODE 4910-13-8

14CFR Part 71 ;
[Airspace Docket No. 80-NE-25]

Designation of Federal Airways, Area
Low Routes, Controlled Airspace and
Reporting Points; Alteration to the
Descriptions of the Bangor, Maine,
Control Zone

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule,

SUMMARY: This amendment changes the
description of the Bangor, Maine, control
zone. The present description of the
Bangor, Maine, control zone makes
reference to the Levant Private Landing
Area, West Levant, Maine. As this
landing area has been abandoned it is
necessary to revise the description
accordingly.

EFFECTIVE DATE: July 3, 1980.

FOR FURTHER INFORMATION CONTACT:
Richard G. Carlson, Operations
Procedures and Airspace Branch, ANE-
536, Federal Aviation Administration,
Air Traffic Division, 12 New England
Executive Park, Burlington,
Massachusetts 01803; telephone (617)
273-7285.

SUPPLEMENTARY INFORMATION: The FAA
is amending Subpart F of the Federal
Aviation Regulations (14 CFR Part 71) so
as to change the description of the
Bangor, Maine, control zone,

The present description of the Bangor,
Maine, control zone is described with
reference to the Levant Private Landing:
Area, West Levant, Maine, Itis

necessary to revise the description
because the landing area has been
abandoned.

As this revision is editorial in nature
and does not change in any way the
dimensions of the control zone, notice
and public procedure hereon are
unnecessary, and the amendment may
be made effective in less than 30 days:

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,

§ 71.171 of the Federal Aviation
Regulations (14 CFR Part 71) is amended
as follows:

Amend § 71.171 of Part 71 of the
Federal Aviation Regulations by
amending the description of the Bangor,
Maine, control zone to read as follows:

After 8 miles northwest of the
VORTAC, delete,

“Within a pne mile radius of the center
latitude: 44°53'56”N, Longitude: 69°01'12"W
of Levant Private Landing area, Wést
Levant, Maine,"

Then as previously described beginning
at,

“Within 3.5 miles each side of the Bangor
(Sec. 307(a), Federal Aviation Act of 1958 (72
Stat. 49 U.S.C. 1348(a)); sec. 6(c). Department
of Transportation Act (49 U.8.C. 1655(c) and
14 CFR 11.89))

Note.—The FAA has determined that this
document involves a regulation which is not
considered to be significant under the
procedures and criteria prescribed by
Executive Order 12044 and as implemented
by Interim Department of Transportation
guidelines (43 FR 9582; March 8, 1979). The
anticipated impact is so minimal that this
action dees not warrant preparation of a
regulatory evaluation.

Issued in Burlington, Mass., on June 20,
1980, .

Robert E. Whittington,
Director, New England Region.
[FR Doc. 80-18620 Filed 7-2-50; 6:45 um |
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 80-WE-5]

Alteration of Transition Area

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTioN: Final rule.

SUMMARY: This rule redesignates an
extension in the Douglas, Arizona,
transition area. This action provides
controlled airspace required to protect
instrument flight operations for the
Bisbee-Douglas International Airport.

EFFECTIVE DATES: September 4, 1980.
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FOR FURTHER INFORMATION CONTACT:
Mr. Thomas W. Binczak, Airspace and
Procedures Branch, Air Traffic Division,
Federal Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California 90261, telephone: (213) 536-
6182,

SUPPLEMENTARY INFORMATION:
History

On May 12, 1980, the FAA proposed to
amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to
redesignate the transition area for
Douglas, Arizona (45 FR 31129).
Redesignation of this transition area will
provide controlled airspace for
protection of instrument operations at
the Bisbee-Douglas Airport. Interested
persons were invited to participate in
the rulemaking proceeding by submitting
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. This amendment is the
same as that proposed in the notice.
Section 71.181 was republished in the
Federal Register on January 2, 1980 (45
FR 445).

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) redesignates the transition area
at Douglas, Arizona. This transition area
provides protection for instrument
operations authorized for the Bisbee-
Douglas Airport. This amendment
increases air traffic safety and improves
flow control procedures.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 71,181 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (45 FR 445) is amended,
effective 0901 GMT, September 4, 1980,
as follows:

§ 71.181 Douglas, Arizona.

Delete all between ** * * within 4.5
miles southwest and 9.5 miles northeast
* * *%and substitute therein “* * *
within 4.5 miles northeast and 9.5 miles
southwest * * *"

(Secs. 307(a), 313(a), Federal Aviation Act of
1958 (49 U.S.C. 1348(a), 1354(a)); sec. 6(c),
Department of Transportation Act (49 U.S.C.
1655(c)); 14 CFR 11.69)

The FAA has determined that this
document involves a regulation which'is
not significant under Executive Order
12044, as implemented by DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979). Since this
regulatory action involves an
established body of technical
requirements for which frequent and
routine amendments are necessary to
keep them operationally current and

promote safe flight operations, the
anticipated impact is so minimal that
this action does not warrant preparation
of a regulatory evaluation.

Issued in Los Angeles, California on June
19, 1980.
W. R. Frehse,
Acting Director, Western Region.
|FR Doc, 80-19621 Filed 7-2-80; 8:45 um]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 80-ASW-21]
Alteration of Transition Area;
Castroville, Tex.

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The nature of the action
being taken is to alter the transition area
at Castroville, Tex. The intended effect
of the action is to provide additional
controlled airspace for aircraft
executing a new instrument approach
procedure to the Castroville Municipal
Airport, The circumstance which
created the need for the action is the
scheduled installation of an instrument
landing system (ILS) at the Castroville
Municipal Airport. In addition, higher
performance aircraft are using the
airport, which requires additional
airspace.

EFFECTIVE DATE: July 10, 1980.

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101;
telephone 817-824-4911, extension 302.
SUPPLEMENTARY INFORMATION:

History

On May 8, 1980, a notice of proposed
rule making was published in the
Federal Register (45 FR 30450) stating
that the Federal Aviation
Administration proposed to alter the
Castroville, Tex., transition area.
Interested persons were invited to
participate in this rule making
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments
were received without objections.
Except for editorial changes this
amendment is that proposed in the
notice.

The Rule .

This amendment to Subpart G of Part
71 of the Federal Aviation Regulations
(14 CFR Part 71) alters the Castroville,

Tex., trangition area. This action
provides controlled airspace from 700
feet above the ground for the protection
of aircraft executing existing and
proposed instrument approach
procedures to Castroville Municipal
Airport.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Subpart G of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (45 FR 445) is amended,
effective 0901 G.m.t., July 10, 1980, as
follows.

In Subpart G, § 71.181 (45 FR 445), the
following transition area is altered to
read:

Castroville, Tex.

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Castroville Municipal Airport
(latitude 29°20°32"N., longitude 98°51'03"W.),
within 3.5 miles each side of the 170-degree
bearing from the airport extending from the
6.5-mile radius to 11.5 miles south of the
airport.

{Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a); sec. B(c), Department of
Transportation Act (49 U.S.C. 1655(c)))

Note.—The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Fort Worth, Tex., on June 12, 1980.
F. E. Whitfield,
Acting Director, Southwest Region,
[FR Doc. 80-18625 Filed 7-2-80; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 80-ASW-19]

Designation of Transition Area;
Farmerville, La.

AGENCY: Federal Aviation
Administration (FAA), DOT,
ACTION: Final rule.

SUMMARY: The nature of the action
being taken is to designate a transition
area at Farmerville, La. The intended
effect of the action is to provide
controlled airspace for aircraft
executing a new instrument approach
procedure to the Farmerville Airport.
The circumstance which created the
need for the action is the proposed
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instrument approach procedure to the
Farmerville Airport using the Monroe
VORTAC. Coincident with this action,
the airport is changed from Visual Flight
Rules (VFR) to Instrument Flight Rules
(IFR).

EFFECTIVE DATE: September 4, 1980.
FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O,
Box 1689, Fort Worth, Texas 76101;
telephone 817-624-4911, extension 302,

SUPPLEMENTARY INFORMATION:
History

On May 8, 1980, a notice of proposed
rule making was published in the
Federal Register (45 FR 30449) stating
that the Federal Aviation
Administration proposed to designate
the Farmerville, La., transition area.
Interested persons were invited to
participate in this rule making
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments
were received without objections.
Except for editorial changes this
amendment is that proposed in the
notice.

The Rule

This amendment to Subpart G of Part
71 of the Federal Aviation Regulations
(14 CFR Part 71) designates the
Farmerville, La,, transition area, This
action provides controlled airspace from
700 feet above the ground for the
protection of aircraft executing proposed
instrument approach procedures to the
Farmerville Airport.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Subpart G of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (45 FR 445) is amended,
effective 0901 G.m.t,, September 4, 1980,
as follows. ;

In Subpart G, § 71.181 (45 FR 445), the
following transition area is added:

Farmerville, La.

That airspace exlending upward from 700
feet above the surface within a 8.5-mile
radius of the Farmerville Airport, (latitude
32°43'30™ N,, longitude 92°20"15” W.).

{Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a); and sec. 6{c). Department of
Transportation Act (49 U.S.C. 1855(c)))

Note.—The FAA has determined that this
document involves a regulation whith is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
Since this regulatory action involves an
established body of technical requirements

for which frequent and routine amendments
are necessary to keep them operationally
curren! and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Fort Worth, Tex., on June 17, 1980.
F. E. Whitfield,
Acting Director, Southwest Region.
[FR Doc: 8019620 Filed 7-2-80; 846 am|
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 80-S0-09]
Designation of Transition Area,
Paducah, Ky. (Farrington Airpark)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

suUMMARY: This rule designates the
Paducah, Kentucky, 700-foot transition
area. A new public standard instrument
approach procedure (VOR/DME-B) has
been developed to the Farrington
Airpark and additional controlled
airspace is required to protect aircraft
Instrument Flight Rule (IFR) operations.

EFFECTIVE DATE: 0901 C.m.t,, August 1,
1980, :
ADDRESS: Federal Aviation
Administration, Chief, Air Traffic
Division, P.O. Box 20638, Atlanta,
Georgia 30320.

FOR FURTHER INFORMATION CONTACT:
Alton L. Matthews, Airspace and
Procedures Branch, Federal Aviation
Administration, P.O. Box 20638, Atlanta,
Georgia 30320; telephone 404-763-7646.

SUPPLEMENTARY INFORMATION:

A Notice of Proposed Rulemaking was
published in the Federal Register on
Thursday, April 24, 1980 (45 FR 27773),
which proposed: (1) designation of the
Paducah, Kentucky (Farrington Airpark),
Transition Area, (2) A standard
instrument approach procedure, VOR/
DME-B, utilizing the Cunningham
VORTAC and (3) airport operating
status change from VFR to IFR,

In response to the notice, the Air
Transport Association of America
(ATA) stated an objection if IFR
operations at Farrington Airpark would
cause derogation of IFR operations at
the Barkley Regional Airport.

The FAA review of the ATA
statement revealed there would be no
significant adverse impact upon IFR
operations at Barkley Regional Airport
because of the anticipated low volume
of IFR activity at Farringtan Airpark.
Therefore, the Farrington Airpark
operating status is hereby changed from
VFR to IFR.

Adoption of the Amendment

Accordingly, Subpart G, § 71.181 (45
FR 445) of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended, effective 0901 G.m.t,, August
1, 1980, by adding the following:

Paducah, Ky. (Farrington Airpark)

That airspace extending upward from 700
feet above the surface within a 5.5-mile
radius of the Farrington Airpark Airport
(Latitude 36°58'00”N., Longitude 88°33'54"'W.).
excluding that portion within the Paducah,
Kentucky, Transition Area.

(Sec. 307{a}, Federal Aviation Act of 1958, as
amended (49 U.S.C. 1348(a)); sec. 6{c), -
Department of Transportation Act (49 U.S.C.
1655(cl))

Note.—The Federal Aviation
Administration has determined that this
document involves a proposed regulation’
which is not significant under Executive
Order 12044, as implemented by DOT
Regulatory Policies and Procedures (44 FR
11034, February 26, 1978), Since this
regulatory action involves an established
body of technical requirements for which
frequent and routine amendments are
necessary to keep them operationally current
and promote safe flight operations, the
anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in East Point, Ga., on June 18, 1860,
Louis J. Cardinali,
Director, Southern Region.
[FR Doc. 80-10627 Filed 7-2-80; 845 am|
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 80-AAL-10]
Redesignation of Control Zone;
Anchorage, Alaska (Bryant AAF)

AGENCY: Federal Aviation
Administration (FAA), DOT.
AcTION: Final rule.

SUMMARY: This amendment will
redesignate the Anchorage, Alaska
(Bryant AAF) control zone by changing
“Bryant AAF" to “Bryant AHP". This
change is necessary because the U.S.
Army has changed the name of the Fort
Richardson, Alaska, airport facility from
Bryant Army Airfield to Bryant Army
Heliport. This change will not affect
controlled airspace volume or
boundaries.

EFFECTIVE DATE: 0901 CMT, September
4, 1980.

FOR FURTHER INFORMATION CONTACT:
Jerry M, Wylie, Operations, Procedures,
and Airspace Branch, Air Traffic
Division, Federal Aviation
Administration, 701 C Street, Box 14,
Anchorage, Alaska 99513, telephone
(907) 271-5903.
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SUPPLEMENTARY INFORMATION: The
purpose of this amendment to § 71.171 of
Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) is to
redesignate the Anchorage, Alaska
(Bryant AAF) control zone to Anchorage
Alaska (Bryant AHP) control zone. The
military aircraft activity at Bryant has
changed from primarily fixed wing
operations to helicopter operations and
although the Ft. Richardson Flying Club
continues to operate fixed wing aircraft
from this airport, Bryant has been
officially redesignated as a heliport.
This action will change only the name of
the facility on which the control zone is
based. No need exists for a change in
either the volume or boundaries of the
present control zone. Since this
amendment will not cause a physical
change to controlled airspace nor
constraints or impact on the public, I
find that notice and public procedure
thereon are unnecessary.

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 71.171 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (45 FR 356) is amended by
redesignating the Anchorage, Alaska
(Bryant AAF) control zone as follows:

Anchorage, Alaska (Bryant AHP)

Within a 3-mile radius of Bryant AHP
(latitude 61°16'N., longitude 149°40'W.),
excluding the portion west of longitude
149"43°W. This control zone is effective
during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
United States Government Flight Information
Publication Supplement Alaska.

(Sec. 307(a), Federal Aviation Act of 1958, as
amended (49 U.S.C. 1348(a)); sec. 8(c) of the
Department of Transportation Act (49 U.S.C.
1655(c)); and 14 CFR 11.60)

Note.—The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 1134, February 26, 1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
and anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation,

Issued in Anchorage, Alaska, on June 23,
1980.

Robert L. Faith,

Director, Alaska Region.

{FR Doc. 8019605 Filed 7-2-80: 8:48 am}
PILLING CODE 4910-13-4

14 CFR Part 71
[Airspace Docket No. 80-GL-20]
Designation of Transition Area

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final action.

SUMMARY: The nature of this federal
action is to designate controlled
airspace near Maple Lake, Minnesota to
accommodate a new instrument
approach into Maple Lake Municipal
Airport, which was established on the
basis of a request from the local Airport
officials to provide that facility with
instrument approach capability.
EFFECTIVE DATE: September 4, 1980.

FOR FURTHER INFORMATION CONTACT:
Doyle W. Hegland, Airspace and
Procedures Branch, Air Traffic Division,
AGL-530, FAA, Great Lakes Region,
2300 East Devon Avenue, Des Plaines,
Illinois 60018, Telephone (312) 694-4500,
Extension 456.

SUPPLEMENTARY INFORMATION: The
intended effect of this action is to insure
segregation of the aircraft using this
approach procedure in instrument
weather conditions from other aircraft
operating under visual conditions. The
floor of the controlled airspace in this
area will be lowered from 1200’ above
ground to 700’ above ground. The
development of the proposed instrument
procedures necessitates that the FAA
lower the floor of the controlled
airspace. The minimum descent altitude
for this procedure may be established
below the floor of the 700 foot controlled
airspace. In addition, aeronautical maps
and charts will reflect the area of the
instrument procedure which will enable
other aircraft to circumnavigate the area
in order to comply with applicable
visual flight rule requirements.

Discussion of Comments

On page 20905 of the Federal Register
dated March 31, 1980, the Federal
Aviation Administration published a
Notice of Proposed Rule Making which
would amend § 71.181 of Part 71 of the
Federal Aviation Regulations so as to
designate a transition area at Maple
Lake, Minnesota. Interested persons
were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA.

No objections were received as a
result of the Notice of Proposed Rule
Making.

Adoption of Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,

Part 71 of the Federal Aviation
Regulations (14 CFR Part 71} is
amended, effective September 4, 1980,
as follows:

In § 71.181 (45 FR 445) the following
transition area is added:

Maple Lake, Minn.

That airspace extending upward from 700
feet above the surface within a 6.5 mile
radius of the Maple Lake Municipal Airport,
Maple Lake, Minnesota (latitude 45"14'10"N;
longitude 93°58'55”W) and within 3.0 miles
either side of the 276° bearing from the
Minneapolis (MSP) VORTAC (latitude
45°08'45"'N; longitude 93°22°23""W) extending
from the 6.5 mile radius area out to 7.5 miles
east of the airport, excluding that portion
which overlaps the Buffalo, Minnesota
transition area.

(Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); sec. 8(c), Department of
Transportation Act (49 U.S.C. 1655(c)); sec,
11.61 of the Federal Aviation Regulations (14
CFR 11.61)

Note.—The Federal Aviation
Administration has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
A copy of the final evaluation prepared for
this document is contained in the docket. A
copy of it may be obtained by writing to the
Federal Aviation Administration, Attention:
Rules Docket Clerk (AGL~7), Docket No. 80~
GL-20, 2300 East Devon Avenue, Des Plaines,
lllinois.

Issued in Des Plaines, 11l., on May 28, 1980.
Wayne ]. Barlow,

Director, Great Lakes Region.
[FR Dac. 80-19610 Filed 7-2-80; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 75
[Airspace Docket No. 80-NW-5]
Establishment of J-537

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment designates
Jet Route No. ]-537 from Rome, Oreg.,
via Mullan Pass, Idaho, to the U.S./
Canadian Border via a direct route to
Calgary, Alberta, Canada, and Canadian
High Level Airway No. HL537. Air
traffic between Calgary and the Los
Angeles, Calif., area has increased
sufficiently to justify designation of the
route as a jet route. This action reduces
flight planning and communication time
required for the use of the route.
EFFECTIVE DATE: September 4, 1980,
FOR FURTHER INFORMATION CONTACT:

L. Jack Overman, Airspace Regulations
Branch (AAT-230), Airspace and Air
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Traffic Rules Division, Air Traffic
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW.,, Washington, D.C. 20591;
telephone: (202) 426-3715.

SUPPLEMENTARY INFORMATION:
History

On May 8, 1980, the FAA proposed to
amend § 75.100 of Part 75 of the Federal
Aviation Regulations (14 CFR Part 75) to
designate Jet Route No. J-537 from
Rome, Oreg., via Mullan Pass, Idaho, to
the U.S./Canadian Border (45 FR 30453).
Interested persons were invited to
participate in the rulemaking proceeding
by submitting written comments on the
proposal to the FAA. The comments
_ received expressed no objections. This
amendment is the same as that
proposed in the notice. Section 75.100 of
Part 75 was republished in the Federal
Register on January 2, 1980, (45 FR 732),

The Rule

This amendment to § 75.100 of Part 75
of the Federal Aviation Regulations {14
CFR Part 75) designates Jet Route No. J-
537 from Rome, Oreg., via Mullan Pass,
Idaho, to Calgary, Alberta, Canada,
excluding the airspace within Canada.
Pilot and air traffic controller workload
would be reduced by designating this
route as a jet route.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 75.100 of Part 75 of the Federal
Aviation Regulations (14 CFR Part 75) as
republished (45 FR 732] is amended,
effective 0901 G.m.t., September 4, 1980,
as follows:

*Jet Route No. 537 from Rome, Oreg., via
Mullan Pass, Idaho; to Calgary, Alberta,
Canada; excluding the airspace within
Canada.” is added.

(Secs. 307(a), 313(a), Federal Aviation Act aof
1958 (49 U.S.C. 1348(a) and 1354(a)): sec. 6(c),
Department of Transportation Act (49 U.S.C.
1655(c)); and 14 CFR 11.69)

Note.—The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979),
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Washington, D.C,, on June 26,
1980.

B. Keith Potts, .

Acting Chief, Airspace and Air Traffic Rules
Division,

[FR Doc. 8016808 Pited 7-2-80; 8:45 am)

BILLING CODE 4910-13-M

32A CFR Ch. VI
44 CFRCh. IV

Transfer and Redesignation of
Regulations

Cross Reference: For a document
transferring the regulations contained in
32A CFR Chapter VII to 44 CFR Chapter

" IV, see the Federal Register of Tuesday,

July 1, 1980 (45 FR 44574),

Coast Guard
33 CFR Part 165
[CGD3-80-2-R]

Safety Zone: Lower Hudson River, N.Y.

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: This amendment to the Coast
Guard'’s Safety Zone regulations
establishes a portion of the waters of the
Lower Hudson River, New York as a
Safety Zone. This Safety Zone is
established to protect vessels from a
hazard to navigation and passible
damage due to the presentation of a
fireworks display at the Railroad Yard,
Weehawken, New Jersey. No vessel
may enter or remain in a Safety Zone
without the permission of the Captain of
the Port, New York.

EFFECTIVE DATE: This amendment is
effective on July 4, 1980.

FOR FURTHER INFORMATION CONTACT:
Captain . L. Fleishell, Captain of the
Port, New York, Building 109, Governors
Island, New York, New York (212) 668
7917, during normal working hours 8:00
a.m., to 4:30 p.m., Monday through
Friday.

SUPPLEMENTARY INFORMATION: This
amendment is issued without
publication of a notice of proposed rule-
making and this amendment is effective
in less than 30 days from the date of
publication because of the short time
between the scheduling of the event and
its occurrance makes such procedures
impractical. Extensive local public
notice has been given.

DRAFTING INFORMATION: The principal
persons involved in drafting this rule
are: Lieutenant Junior Grade Ernest L.
Del Bueno, Jr., Project Manager, Captain
of the Port, New York, New York; and
Lieutenant Robert Bruce, Project

Attorney, Legal Office, Third Coast
Guard District, New York, New York.

In consideration of the foregoing, Part
165 of Title 33 of the Code of Federal
Regulations is amended by adding
§ 165.312 to read as follows:

§165.312 Lower Hudson River, New York
Harbor, New York.

The waters of the Lower Hudson
River within a boundary extending from
the southern tip of the pierhead, pier 2
Weehawken, New Jersey (NOAA Chart
12341) east on a course of 090" true
approximately 500 yards to a point
39°46'26" N., 74°00"11” W. Thence
upriver on a course 0f031° True
approximately 1700 yards to a point
39°47'08" N., 73°59'39" W. Thence west
on a course of 270° True to the north tip
of a pierhead, pier 13, Weehawken, New
Jersey is established as a Safety Zone
from 8:30 p.m. ED.S.T. to 10:15 p.m.
E.D.S.T. on July 4, 1980, in the event of
rain this Safety Zone will be established
from 8:30 p.m. ED.S.T. to 10:15 p.m.
E.D.S.T. on July 5, 1980.

(92 Stat. 1471 (33 U.S.C. 1225 and 1231); 49
CFR 1.46(n)(4))
Dated: June 17, 1980.
J. L. Fleishell,
Captain, U.S. Coast Guard, Captain of the
Port, New York,
[FR Doc. 80-19667 Filed 7-2-80; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 175
[CGD 80-021A]

Equipment Requirements for Boat
Operators; Acceptance of Hand Red
Flares as Visual Distress Signals
AGENCY: Coast Guard, DOT.
ACTIONFinal rule.

SUMMARY: This rule revises the Coast
Guard requirements for boat operators
to carry visual distress signals. The
revision would add Coast Guard
approved hand red flares to the list of
devices that are acceptable for use on
recreational boats. This will provide the
boat operator with greater flexibility in
satisfying the carriage requirement for
visual distress signals and allow this

-requirement to be met with an

inexpensive, yet effective, device. This
rule is issued in conjunction with an
associated rule (CGD 80-021) changing
the approval specification requirements
for hand red flare distress signals which
appears elsewhere in this issue of the
Federal Register.

EFFECTIVE DATE: [anuary 1, 1981.
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FOR FURTHER INFORMATION CONTACT:
LCDR Harry Schmecht, Office of Boating
Safety (G-BLC-3/42), Department of
Transportation, U.S, Coast Guard
Headquarters, Washington, D.C. 20593,
(202) 426-4176.

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking concerning this
amendment was published in the
Federal Register of April 3, 1980 (45 FR
22110). Interested persons were invited
to submit comments on the proposal
until May 18, 1980,

The National Boating Safety Advisory
Council has been consulted and its
opinions and advice have been
considered in the formulation of this
amendment. The transcripts of the
proceedings of the National Boating
Safety Advisory Council at which this
amendment was discussed are available
for examination in room 4224, U.S. Coast
Guard Headgquarters, 2100 Second
Street, SW., Washington, D.C. The
minutes of the meetings are available
from the Executive Director, National
Boating Safety Advisory Council, c/o
Commandant (G-BA/42), U.S. Coast
Guard, Washington, D.C. 20593.

Drafting Information

The principal persons involved in
drafting this rule are LTJG J. W.
Coleman, Project Manager, Officer of
Boating Safety, and Mr. Coleman Sachs,
Project Attorney, Office of Chief
Counsel.

Discussion of Comments

Six comments were received. Five of
these were concerned primarily with the
addition of the heptane ignition test to
the approval specification for hand red
flares. These comments are discussed in
(CGD 80-021) in this issue of the Federal

Register. One comment was froma
party opposed to the acceptance of the
hand red flare owing to a concern for
personal injury and property damage
that could result from its use. This
consideration was addressed in the
Notice of Proposed Rulemaking for the
addition of the heptane test (April 3,
1980, 45 FR 22116}, In the preamble of
the notice, it was stated that despite
repeated efforts to solicit specific
accident or hazard data, the Coast
Guard is not aware of a single incident
in which a flare caused a fire, explosion,
or other significant harm in actual use.
The heptane test was added to reduce
the possibility of fires or explosions. The
Coast Guard feels that the risk of minor
personal injury or property damage
posed by hot slag dripping from the flare
is not excessive and is outweighed by
the benefits the boating public stands to
realize through the opportunity to use
this inexpensive and effective signalling
device, The Coast Cuard is therefore
adopting its proposal to accept the hand
red flare as a visual distress signal for
recreational boats.
&

Evaluation

This final rule has been reviewed and
determined to be non-significant under
the Department of Tranaportation’s
Regulatory Policies and Procedures
published on February 28, 1979 (44 FR
1034). A final evaluation has been
prepared and may be obtained from the
Marine Safety Council [G-CMC/24),
Room 2418, Department of

'
Transportation, Coast Guard

Headgquarters, Washington, D.C. 20593.
In consideration of the foregoing, the
Coast Guard amends Part 175 of Title 33

of the Code of Federal Regulations by
revising table 175.130 to read as follows:

Table 175.130
s R  Number
Davice description Acceptad for use required
o ba
camed
i -Hand red fare distress signals................... Day and night *....., 3
... Floating orange smoke distress signals......... Day only..vonrein 3
Pistol-profected parachute red tare distress Day and night * 3
ignals..
Hand-held rocket-propefied parachute red Day and Might.......is i 3
flare disiress signals..
160.037 ... Hand-heid orange smoke disiress signals ..., Day only...... 3
160.057 Floating ge smoke signais ..%... Day only....... 3
BO0. N0 o iy .. Distress signal for boats, red aerial pyrotach: Day and might ? ..., 3
nic flare.
100072 ... - DiSUESS Signal for boats, orange flag Day only
161.013 Electric distress Hght 107 DOats ... NIGAEOAN oo 1

' These signals must have a date of manufacture of October 1, 1980 or later to be acceptabla.
'The signals raquire uss in combination with a suitable launching device approved under 46 CFR 160.028.

"Thesa devices may be either seif-contained or pistol launched, and either meteor or parachute assisted type. Some of

these signals may requirs usa in combination with a suitable launching device approved under 48 CFR 160.028,

{46 U.S.C. 1454 49 CFR 1.46 (n)(1))
Dated: June 25, 1980.
E. A. Delaney,

Captain. Coast Guard, Acting Chief, Office of Boaling Sufely.

[FR Doc, 80-20078 Filed 7-2-80; 8:45 am)
BILUING CODE 4310-14-8

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 201

[Docket No. RM 79-4)

Compulsory License for Cable
Systems

AGENCY: Library of Congress, Copyright
Office.

ACTION: Final regulations.

SUMMARY: This notice is issued to
advise the public that the Copyright
Office of the Library of Congress is
adopting revised regulations regarding
section 111 of the Copyright Act of 1978,
title 17 U.S.C. That section prescribes
various conditions under which cable
systems may obtain a compulsory
license to retransmit copyrighted works,
including conditions for the filing of
certain notices and Statements of
Account. The new regulations revise
certain requirements concerning the
filing of Statements of Account.

EFFECTIVE DATE: July 1, 1980,

FOR FURTHER INFORMATION CONTACT:
Dorothy Schrader, General Counsel,
Copyright Office, Library of Congress,
Washington, D.C. 20559 (703) 557-8731.

SUPPLEMENTARY INFORMATION: Section
111(c) of the Copyright Act of 1976 (Act
of October 19, 1976, 90 Stat. 2541)
establishes a compulsory licensing
system under which cable systems may
make secondary transmissions of
copyrighted works. The compulsory
license is subject to various conditions,
including requirements that the cable
system comply with provisions
regarding deposit of Statements of -
Account under section 111(d)(2).

On June 27, 1978, the Copyright Office
published in the Federal Register (43 FR
27827) amendments to its regulations (37
CFR 201.17) governing the form, content,
and filing of Statements of Account,
Further experience with these
regulations led us to propose certain
clarifying and technical amendments
which were published in the Federal
Register (44 FR 73123) on December 17,
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1979. Twelve comments were received
in response to the Notice of Proposed
Rulemaking. After careful consideration
of all the comments, we have decided to
adopt the proposed regulations with
several minor changes. A discussion of
the major substantive comments
appears below.

1. Date or dates of receipt. Comments
received from copyright owners and
cable system operators supported our
proposal to delete from the regulations
references to the “'date of acceptance by
the Copyright Office” and the term
“accepted” appearing on the Statement
of Account forms. Although the
Licensing Division of the Copyright
Office reviews the submitted Statements
of Account, royalty fee payments, and
other related documents and payments
for certain obvious errors or omissions,
and seeks their correction, it does not
examine the documents or payments for
all possible errors or omissions. As we
stated in the supplementary information
accompanying our propesed regulations
(44 FR 73124), the elimination of the
concept of “acceptance” of submitted
documents and fees is intended to
clarify
that nothing on the form as finally placed on
record should in any way suggest either that
(1) the filing date, with its statutory
consequences, has anything to do with the
date the Copyright Office examines and
finally processes the document; or (2} that the
Office has sought to verify the information
given and, by placing it on record, has given
it some sort of official imprimatur or
evidentiary weight.

One comment on behalf of cable
system operators, however, criticized
the extent of the examination and
correction activities now undertaken by
the Licensing Division. The comment
suggested that our regulations be further
amended to make clear that the
Copyright Office will not reject filings
because of disagreements with cable
operators with respect to interpretations
of the Act. In addition, the comment
suggested that the regulations should
specifically recognize the limitations of
the Copyright Office insofar as
enforcement of its cable regulations.

We have not adopted these
suggestions. While elimination of the
“acceptance” concept is intended to
make clear that the Copyright Office
will neither “accept” nor “reject”
submitted documents and fees, we
believe that we have a statutory
obligation to examine the Statements of
Account and royalty fee payments for
obvious errors and omissions appearing
on their face and to require their
correction before placing the Statement
in the completed record of Statements of
Account. However, as we stated in the

supplementary information
accompanying the proposed regulations
(44 FR 73124),

the regulations will continue to make clear
that placing the documents in the completed
records of the Copyright Office does not
imply any determination that the statutory
requirements of section 111 have been

met * L0

One comment submitted on behalf of
a data research firm that compiles in
automated form the information
contained in the Licensing Division's
cable records critized the Office for our
failure to seek correction of various
types of nonobvious discrepancies that
they have allegedly found on several
Statements of Account. The research
firm has generously offered us access to
their data base in order to assist in the
review of the submitted documents.

Although use of a data base of this
kind might be beneficial in identifying
certain discrepancies that would not be
apparent from the face of the
documents, the type of enforcement
activity contemplated by the research
firm in its comment would be beyond
our statutory authority. The principal
obligation for enforcement of violations
of section 111 rests with the affected
copyright owners, not the Copyright
Office. In addition, it is uncertain
whether the data base would be of value
to the Licensing Division because of the
difficulty of verifying the information
provided therein.

Proposed § 201.17(c}(2) is therefore
adopted without change.

2. Distant signal equivalent values.
Proposed subparagraph (3) of § 201.17(f)
is intended to eliminate any doubt
concerning instances where a cable
system may properly reduce the
ordinary distant signal equivalent (DSE)
value of a distant television station. Our
proposal restricted these instances to
the four situations specified in the
definition of “distant signal equivalent™
in section 111(f) of the Act.

Comments from representatives of the
cable television industry were critical of
this proposal. Their arguments can be
summarized as follows:

1. The general principle underlying the
cable television compulsory license is that
royalty payments are to be based on the
carriage of distant non-network
programming;

2. The fact that Congress specifically noted
four occasions in which the ordinary distant
signal equivalent value can be reduced is
indicative of a general policy of limiting the
royalty payment schedule to the cctual/
carriage of distant non-network
programming;

3. Congress limited the exceptions to the
four situations specified in the definition of
“distant signal equivalent” because those
were the only situations contemplated at the

time of enactment. There is nothing in the
legislative history of the Act to indicate that
Congress would have precluded the reduction
of the DSE value in other instances had they
been considered; and

4. The statute should be broadly and
liberally construed to carry out the policy of
Congress of calculating royalty paymenits
based on the actual carriage of distant non-
network programming.

We do not agree that Congress in
enacting section 111 manifested the
intent to limit royalty payments by cable
systems to the actual carriage of distant
non-network programming. On the
contrary, Congress required that all
cable systems, including those that carry
no distant non-network programming,
must pay a minimum copyright royalty
fee of $15 per accounting period. 17
U.S.C. 111(d)(2)(C).

We cannot emphasize too strongly
that the phrase “distant signal
equivalent” is a statutory definition, and
one which was created suf generis in the
Copyright Act. The Copyright Office
was not given any authority by
Congress to elaborate on this definition.
General principles of statutory
construction require that clear and
unambiguous definitions, and provisos
contained in and limiting the operative
effect of definitions, shall be given
controlling effect. This is especially true
where the term or phrase was created
by the very statute in which it appears.
Thus, if the Copyright Office should
attempt to modify this statutory
definition, there is no other body of law
to which we could look for guidance.

When we turn to the legislative
history of this definition, we see that
Congress clearly did not intend to
establish an open-ended policy of
permitting the reduction of DSE values
to correspond to actual signal carriage.
One of the exceptions and limitations
specified in the definition of “distant
signal equivalent” calls for the reduction
of the DSE of a station where a cable
system, at its option, under the rules,
regulations, or authorizations of the
Federal Communications Commission in
effect on the date of enactment of the
Act, retransmits a live non-network
program in place of a substituted
program, That Congress considered and
specifically rejected a further extension
of this provision to similar but distinct
situations is apparent from the
discussion of the definition in the Report
of the Judiciary Committee of the House
of Representatives (H.R. REP. NO. 94—
1476, 94th cong., 2d Sess. (1976) at 100):

[W]here the FCC rules on the date of
enactment of this legislation permit a cable
system, at its discretion, to make such
deletions or substitutions or to carry
additional programs not transmitted by
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primary transmilters within whose local
service area the cable system is located [and]
* * * the substituted or additional program is
a "live” program (e.g.. a sports event), then an
additiona! value is assigned to the carriage of
the distant signal computed as a fraction of
one distant signal equivalent * * *, [Tlhe
discretionary exception is limited to those
FCC rules in effect on the date of enactment
of this legislation. If subsequent FCC rule
amendments or individual authorizations
enlarge the discretionary ability of cable
systems to delete and substitute programs,
such deletions and substitutions would be
counted at the full value assigned the
particular type of station provided above.
(emphasis added).

Given the legislative policy expressed
in this excerpt and the clarity and
specificity of the language used in the
statutory definition, we see no
justification for extending the
exceptions and limitations to situations
not specified in the section 111(f)
definition of distant signal equivalent
value.

That Congress might have legislated
additional exceptions to a full DSE

_value if cable system operators had
argued for additional exceptions cannot
be demonstrated now. No support for
this argument can be found in the
relevant congressional reports. The
Copyright Office cannot issue
regulations to change a statutory
definition based upon mere speculation
about congressional reaction to
arguments that were never presented lo
Congress,

General arguments in support of a
“broad and liberal” construction of
section 111 seem misplaced when it is
recognized that this section is itself an
exception to the broad principle of the
Copyright Act that authors and other
owners of copyright have the exclusive
right to control public performances of
their works. Section 111 establishes a
compulsory license, Anyone who wants
to obtain the benefits of that compulsory
license must satisfy the clear statutory
conditions and pay the required
royalties. In construing the compulsory
license for mechanical reproduction of
music under the former copyright law,
the courts held that a compulsory
license provision, as a derogation of the
property rights of copyright owners,
should be narrowly construed. See, for
example, Duchess Music Corp. v. Stern,
458 F. 2d 1305 (9th Cir, 1972), and cases
cited therein,

In the supplementary information .
accompanying our proposed regulations
(44 FR 73125) we noted five situations
where questions have arisen concerning
the reduction of the DSE value of a
station. The fourth situation raised the
question where:

During an accounting period, a signal
changes its “type of station" status from a
network station or a noncommercial
educational station to an independent station
{or vice versa), X

One comment pointed out that the
proposed regulation does not offer any
guidance as to whether an affected
cable operator should rely on the
station's “type value” at the beginning
of the period, or at its end; or whether to
select the DSE value depending on its
status during a majority of the

. accounting period,

We are not now prepared to issue a
regulation that specifies a particular
result for this situation, This issue may
be considered later as part of a future
rulemaking proceeding, For the present,
we can only suggest that a prudent
approach would be to apply the greater
of the two possible “type values"” in
calculating the royalty fee. This action
would assure compliance with the

statute. However, the Licensing Division -

will not question the propriety of
submitted Statements of Account where
the lower of the two possible “type
values” has been used in this particular
situation.

Comments submitted on behalf of
professional sports proprietors were in
support of our proposed regulation.
However, they contended that based on
the proposal, a signal which is carried
on a substituted basis for its sports
programming during part of an
accounting period, and carried on a
regular basis during another part of the
accounting period, should have a DSE-
value greater than the full ordinary DSE
value of the station. They contend that
the full DSE value for the regular
carriage during part of the accounting
period and the fractional DSE value
based on the substituted programming
should be added together.,

This result is inconsistent with section
111(f) of the Act. The structure of the
“distant signal equivalent” definition in
section 111(f) sets forth the general DSE
value for particular types of stations and
then provides certain exceptions and
limitations which can be applied to
reduce the ordinary DSE value. We do
not believe the definition could
reasonably and appropriately be
interpreted to increase, rather than
reduce, the ordinary full DSE value for a
given station's signal. However, where a
cable system carries a distant television
station on a substitute program basis
and on a part-time basis in which a
reduction in the ordinary DSE value is
permitted under the Act, the station's
DSE would then be the total of the DSE's
thus computed not to exceed the full
DSE value for the station's signal.

Proposed § 201.17(f){3) is therefore
adopted without change.

3. Corrections, supplemental
payments, and refunds. Copyright
owners and cable system operators
supported our proposal to allow for
corrections to Statements of Account,
acceptance of supplemental royalty
payments and refunds of royalty
overpayments, The cable system
operators, however, were concerned
with some of the limitations and
conditions contained in the proposal.

Subparagraph (3)(i) of § 201.17(i) of
our proposal required that cable
operators request refunds “before the
expiration of 60 days from the last day
of the applicable Stafement of Account
filing period". This limitation has raised
several questions.

One comment noted that most
mistakes are discovered by the
Licensing Division of the Copyright
Office during its examination of the
Statements of Account. Since this
examination process often extends
beyond the 60 day filing period, this
limitation, they contend, could preclude
the availability of refunds in most cases.

Our proposal, however, is only
intended to apply in those situations
where the cable operator discovers an
error in the statements independent
from our examination. A request for a
refund, in this case, must be made
“before the expiration of 60 days from
the last day of the applicable Statements
of Account filing period.” Since its
inception, the Licensing Division has
made refunds to cable operators of
royalty overpayments detected during
its examination of Statements of
Account,

We have amended the proposed
regulation to make clear that refunds in
these cases will continue to be made
without regard to any time limitations
by adding subdivision (vi) to § 201.17(i).

Other comments contended that our
proposal arbitrarily limits the time
period for refunds but not for
submissions of supplemental payments.
They suggest that cable systems should
not be obligated to make supplemental
payments after a similar time limit. We
have not adopted this suggestion.

There is a significant difference
between refunds and supplemental
payments, In the former case, the
compulsory licensee may be considered
tahave exceeded the compulsory
license requirements, Under our
regulations, a supplemental payment
“shall have only such effect as may be
attributed to it by a court of competent
jurisdiction", but its submission may be
necessary to assure compliance with the
compulsory license requirements.
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Furthermore, it would be beyond our
statutory authority to modify the terms
of the compulsory license to limit
royalty payments to an amount lower
than that required in section 111(d) of
the Act.

Further comments suggested that the
"60-day"” time limit for refund requests
should be extended to 8 months from the
end of a filing period or even to the
point of distribution by the Copyright
Royalty Tribunal.

The supplementary information
accompanying our proposed regulations
(44 FR 73125) offered several reasons for
designating a short and strict time limit
on requests for refunds:

To enable the Copyright Office to fulfill its
statutory obligation promptly to transfer
royalty payments to the Treasury for
investment in interest-bearing securities; to
provide detailed accounting to the Copyright
Royally Tribunal; to assure that copyright
owner will derive the intended benefits of
prompt transfers and investment; and to
prevent the Copyright Royalty Tribunal from
being hampered in distributing the
accumulated fees and interest to copyright
owners,

We continue to believe that the
statutory obligations addressed in the
Notice require us to adhere to this short
and strict time limit. It should be noted
that the time limit imposed in our
corresponding regulation (37 CFR
201.16(g)(3)) for refund requests made in
connection with the recordation and
certification of coin-operated
phonorecord players pursuant to section
116 of the Act is 30 days from the date
on which the original certificate was
issued by the Copyright Office.”
Because of the greater complexities
involved in preparation and review of
cable Statements of Account, we felt it
would be appropriate to provide a
longer refund request period. We believe
that 120 days (the initial 60 day filing
period following the expiration of the
semiannual accounting period plus the
60 day extension for refund requests) is
an adequate period of time to prepare a
Statement of Account, review it, and
seek a refund if so entitled.

In addition to requests for refunds
“before the expiration of 60 days from
the last day of the applicable Statement
of Account filing period,” paragraph
(3)(i) of proposed § 201.17(i) provided an
alternative date of “April 15, 1980,"
whichever is later. This alternative date
was included to establish a reasonable
cut-off date for refund requests relating
to Statements filed for the first three
accounting periods. One comment
suggested that this date be extended to 6
months from the effective date of the

final regulations in order to allow for a
proper review of the three previous
submissions.

We have not adopted this suggestion.
Cable royalties collected during the first
two accounting periods may be
distributed by the Copyright Royalty
Tribunal before the expiration of the 6
month period. Cable system operators
have already had more than a year to
review Statements of Account for
calendar 1978. The publication of our
Notice on December 17, 1979, alerted
cable system operators that we would
probably set a time limit on requests for
refunds. Finally, since we have changed

* the cut-off date for refund requests to

September 1, 1980, 8 months will have
passed between publication of our
original Notice and imposition of any
time limit. We believe the time limits set
in the regulation are ample-for adequate
review of the Statements of Account.

With respect to the form of the
supplemental royalty payment,
paragraph (i)(3)(iv)(B) of the proposed
regulation requires that the payment be
made in the form of a certified check,
cashier's check, or money order. This
corresponds to the requirement set forth
in paragraph (h) of § 201.17 pertaining to
the submission of ordinary royalty fee
payments.

We have continued to receive
complaints from cable operators about
this requirement, Paragraph 10 of the
supplementary information
accompanying our final regulations as
issued on June 27, 1978 (43 FR 27829)
stated:

Copyright royalty fees are dueon the dates
specified in the regulations, and, after
deducting administrative costs of the
Copyright Office, are to be invested by the
Department of the Treasury in “interest-
bearing United States securities for later
distribution with interest" to copyright
owners. Copyright owners are thus entitled to
interest earned on royalty fees from the
earliest date on which purchase of the
securities can be accomplished. In order to
assure that none of this interest is lost to
copyright owners because of payment by a
check drawn on an account with insufficient
funds, and also to assure that no
administrative costs are incurred in handling
bad checks, we are requiring in § 201.17(h)
that all copyright royalty fee payments be
made by ceértified check, cashier's check, or
money order,

Because of the similar consequences
resulting from a supplemental royalty
fee payment by a check drawn on an
account with insufficient funds, we feel
obliged to extend this requirement to
these payments as well.

4. Other issues. Several comments
raised various issues outside the scope
of the present rulemaking. Most of these

comments suggested modifications in
the Statement of Account forms. When
the final regulations were first adopted,
we stated in the supplementary
information (43 FR 958):

It should be noted at the outset * * * that
we are dealing with an entirely new area of
copyright law in which all parties concerned
lack practical experience. Moreover, future
actions by the Copyright Royalty Tribunal
and Federal Communications Commission
can be expected to affect the theory and
application of our rules. Accordingly, these
regulations must be considered somewhat
experimental and subject to reconsideration
as circumstances and experience develop.

Based on their experience reviewing
the Statements of Account submitted
during the first three accounting periods,
copyright owners noted in their
comments particular areas where they
feel further information and/or
clarifications are needed. These areas
principally concern the designation of
local and distant stations, classification
of Canadian and Mexican stations, and
problems resulting from filings :
submitted on behalf of joint “individual"
cable systems. In addition, some
copyright owners proposed changes that
they contend would streamline the
royalty calculation steps required on
forms CS/SA-2 and CS/SA-3.

Comments on behalf of cable
operators, on the other hand, suggested
that a good deal of the information
required on the Statements of Account
for the purpose of assisting copyright
owners and the Copyright Royalty
Tribunal in the distribution of cable
royalties is, in fact, unnecessary. They
also advocated a review of our
definition of “'gross receipts for the
‘basic service of providing secondary
transmissions of primary broadcast
transmitters’ " based on recent
technological advances and new
marketing strategies affecting the types
of services now available for a single
monthly fee.

We believe that some of these
developments do warrant a review of
our cable regulations and Statement of
Account forms at an appropriate lime,
We will continue to monitor further
developments and will consider
additional issues in a separate
proceeding.

The proposed regulations as published
on December. 17, 1979, subject to the
changes noted above, are hereby
adopted as final. Part 201 of 37 CFR
Chapter II, is amended in the manner set
forth below.
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§ 201.17 Statements of account covering
compulsory licenses for secondary
transmissions by cable systems.
[Amended]

1. By revising § 201.17(c)(2) (as
adopted on June 27, 1978) to read as
follows:

c L

(1) .o

(2) Upon receiving a Statement of
Account and royalty fee, the Copyright
Office will make an official record of the
actual date when such Statement and
fee were physically received in the
Copyright Office. Thereafter, the Office
will examine the Statement and fee for
obvious errors or omissions appearing
on the face of the documents, and will
require that any such obvious errors or
omissions be corrected before final
processing of the documents is
completed. If, as the result of
communications between the Copyright
Office and the cable system, an
additional fee is deposited or changes or
additions are made in the Statement of
Account, the date that additional
deposit or information was actually
received in the Office will be added to
the official record of the case. However,
completion by the Copyright Office of
the final processing of a Statement of
Account and royalty fee deposit shall
establish only the fact of such
completion and the date or dates of
receipt shown in the official record. It
shall in no case be considered a
determination that the Statement of
Account was, in fact, properly prepared
and accurate, that the correct amount of
the royalty fee had been deposited, that
the statutory time limits for filing had
been met, or that any other requirements
to qualify for a compulsory license have
been satisfied.
- - * L "

2. By adding a new subparagraph (3)
to § 201.17(c) to read as follows:

- - - * *

c...

(3) Statements of Account and royalty
fees received before the end of the
particular accounting period they
purport to cover will not be processed
by the Copyright Office. Statements of
Account and royalty fees received after
the filing deadlines of August 29 or
March 1, respectively, will be accepted
for whatever legal effect they may have,
if any.

3. By adopting, after subparagraph (2)
of § 201.17(f) (as adopted on June 27,
1978), a new subparagraph (3) to read as
follows:

- - » - *

(ntt-

(3) In computing the DSE of a primary
transmitter in a particular case, the
cable system may make no prorated
adjustments other than those specified
as permissible “exceptions and
limitations" in the definition of “'distant
signal equivalent” in the fifth paragraph
of section 111(f) of title 17 of the United
States Code, as amended by Pub. L. 94~
553. The four prorated adjustments, as
prescribed in the fourth and fifth
sentences of said definition, are
permitted under certain conditions
where:

(i) A station is carried pursuant to the
late-night programming rules of the
Federal Communications Commission;

(ii) A station is carried pursuant to the
specialty programming rules of the
Federal Communications Commission;

(iii) A station is carried on a part-time
basis where full-time carriage is not
possible because the cable'system lacks
the activated channel capacity to
retransmit on a full-time basis all signals
which it is authorized to carry; and

(iv) A station is carried on a
“substitute” basis under rules,
regulations, or authorizations of the
Federal Communications Commission in
effect on October 19, 1976.

4. By Deleting subparagraph (3) of
§ 201.17(f) (as adopted on june 27, 1978),
and by adding a new subparagraph (4),
to read as follows:

* - - - -

(f)tta

(4) In computing a DSE, a cable
system may round off to the third
decimal point. If a DSE is rounded off in
any case in a Statement of Account, it
must be rounded off throughout the
Statement. Where a cable system has
chosen to round off, and the fourth
decimal point for a particular DSE value
would, without rounding off, have been
1, 2, 3, or 4, the third decimal point
remains unchanged; if, in such a case,
the fourth decimal point would, without
rounding off, be 5, 8, 7, 8, or 9, the third
decimal point must be rounded off the
next higher number.

- L L - *

5. By adding a new paragraph (i) to
§ 201.17 to read as follows:

(i) Corrections, supplemental
payments, and refunds. (1) Upon
compliance with the procedures and
within the time limits set forth in
paragraph (i)(3) of this section,
corrections to Statements of Account
will be placed on record, supplemental
royalty fee payments will be received
for deposit, or refunds will be issued; in
the following cases:

(i) Where, with respect to the
accounting period covered by a

Statement of Account, any of the
information given in the Statement filed
in the Copyright Office is incorrect or
incomplete;

(ii) Where, for any reason except that
mentioned in paragraph (i)(1)(ii) of this
section, calculation of the royalty fee
payable for a particular accounting
period was incorrect, and the amount
deposited in the Copyright Office for
that period was either too high or too
low; or

(iii) Where, for the sémiannual
accounting period of January 1,1978,
through June 30, 1978, the total royalty
fee deposited was incorrect because the
cable operator failed to compute
royalties attributable to carriage of late-
night, specialty, or part-time
programming between January 1, 1978,
and February 9, 1978.

(2) Corrections to Statements of
Account will not be placed on record,
supplemental royalty fee payments will
not be received for deposit, and refunds
will not be issued, where the
information in the Statements of
Account, the royalty fee calculations, or
the payments were correct as of the date
on which the accounting period ended,
but changes (for example, addition or
deletion of a distant signal) took place
later.

(3) Requests that corrections to a
Statement of Account be placed on
record, that fee payments be accepted,
or requests for the issuance of refunds,
shall be made only in the cases
mentioned in paragraph (i)(1) of this
section. Such requests shall be
addressed to the Licensing Division of
the Copyright Office, and shall meet the
following conditions:

(i) The request must be in writing,
must clearly identify its purpose, and, in
the case of a request for a refund, must
be received in the Copyright Office
before the expiration of 60 days from the
last day of the applicable Statement of
Account filing period, as provided for in
paragraph (c)(1) of this section, or before
September 1, 1980, whichever is later. A
request made by telephone or by
telegraphic or similar unsigned
communication, will be considered to
meet this requirement if it clearly
identifies the basis of the request, if it is
received in the Copyright Office within
the required 60-day period, and if a
written request meeting all the
conditions of this paragraph (i)(3) is also
received in the Copyright Office within
14 days after the end of such 60-day
period;

(ii) The Statement of Account to
which the request pertains must be
sufficiently identified in the request (by
inclusion of the name of the owner of
the cable system, the community or
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communities served, and the accounting
period in question) so that it can be
readily located in the records of the
Copyright Office;

(iti) The request must contain a clear
statement of the facts on which it is
based, in accordance with the following
requirements:

(A) In the case of a request filed under
paragraph (i)(1)(i) of this section, where
the information given in the Statement
of Account is incorrect or incomplete,
the request must clearly identify the
erroneous or incomplete information
and provide the correct or additional
information;

(B) In the case of a request filed under
paragraph (i}(1)(ii) of this section, where
the royalty fee was miscalculated and
the amount deposited in the Copyright
Office was either too high or too low,
the request must be accompanied by an
affidavit under the official seal of any
officer authorized to administer oaths
within the United States, or a statement
in accordance with section 1746 of title
28 of the United States Code, made and
signed in accordance with paragraph
(e)(14) of this section. The affidavit or
statement shall describe the reasons
why the royalty fee was improperly
calculated and include a detailed
analysis of the proper royalty
calculations;

(C) In the case of a request filed under
paragraph (i)(1)(iii) of this section, the
request shall be identified as
“Transitional and Supplemental Royalty
Fee Payment" and include a detailed
analysis of the proper royalty
calculations;

(iv)(A) All requests filed under this
paragraph (i) (except those filed under
subparagraph (1)(iii) of this paragraph
must be accompanied by a filing fee in
the amount of $15 for each Statement of
Account involved. Payment of this fee
may be in the form of a personal or
company check, or of a certified check,
cashier's check or money order, payable
to: Register of Copyrights. No request
will be processed until the appropriate
filing fees are received.

(B) All requests that a supplemental
royalty fee payment be received for
deposit under this paragraph (i), must be
accompanied by a remittance in the full
amount of such fee. Payment of the
supplemental royalty fee must be in the
form of a certified check, cashier's
check, or money order, payable to:
Register of Copyrights. No such request
will be processed until an aceeptable
remittance in the full amount of the
supplemental royalty fee has been
received. ‘

(v) All requests submitted under this
paragraph (i) must be signed by the
cable system owner named in the

Statement of Account, or the duly
authorized agent of the owner, in
accordance with paragraph (e)(14) of
this section.

{vi) A request for a refund is not
necessary where the Licensing Division,
during its examination of a Statement of
Account or related document, discovers
an error that has resulted in a royalty
overpayment. In this case, the Licensing
Division will forward the royalty refund
to the cable system owner named in the
Statement of Account without regard to
the time limitations provided for in
paragraiyh (1)(3)(i) of this section.

(4) Following final processing, all
requests submitted under this paragraph
(i) will be filed with the original
Statement of Account in the records of
the Copyright Office. Nothing contained
in this paragraph shall be considered to
relieve cable systems from their full
obligations under title 17 of the United
States Code, and the filing of a
correction or supplemental payment
shall have only such effect as may be
attributed to it by a court of competent
jurisdiction.

(17 U.S.C. 111, 702, 708)

Dated: June 25, 1980.

David L. Ladd,
Register of Copyrights.

Approved:

Daniel J. Boorstin,

The Librarian of Congress.

[FR Doc. 80-20074 Filed 7-2-80; 8:45 am]
BILLING CODE 1410-03-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL 1532-1]

Approval of Revisions of the Maryland
State Implementation Plan

AGENCY: Environmental Protection
Agency.

ACTION: Final rule.

suMMARY: This notice announces the
Administrator's approval, as revisions
of the Maryland State Implementation
Plan (SIP) of amendments to Maryland
Regulations governing control of
particulate matter (TSP), sulfur oxides,
and hydrocarbon emissions, The
specific amendments include changes of
regulations designed to control open
burning operations, emissions from new
incinerators, process emissions,
particulate emissions from fuel-burning
equipment (Central Maryland, Southern
Maryland, and Eastern Shore AQCRs
only); and control of sulfur oxides from
fuel burning and sources other than fuel-

burning equipment. This notice also

announces the Administrator's approval

as SIP revisions, amendments consisting
of various definitions of terms, changes
of the State Air Pollution Episode Plans,
changes of test methods, and changes of
the registration procedures for existing
installations. Other changes approved in
this notice of final rulemaking include
the addition of equivalent metric units to
supplement the English System units
and deletion of certain outmoded and
redundant provisions contained in the
current SIP,

EFFECTIVE DATE: August 4, 1980.

ADDRESSES: Copies of the amended

Maryland Regulations and associated

support and comment material are

available for public inspection during
normal business hours at the following
locations:

U.S. Environmental Protection Agency,
Region III, Air Programs Branch,
Curtis Building, 6th & Walnut Streets,
Philadephia, PA 19106, ATTN: Patricia
Sheridan

Bureau of Air Quality and Noise
Control, State of Maryland, 201 W.
Preston Street, Baltimore, Maryland
21201, ATTN: George P. Ferreri

Public Information Reference Unit,
Room 2922—EPA Library, U.S.
Environmental Protection Agency, 401
M Street, S.W. (Waterside Mall),
Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:

Mr. Harold A. Frankford (3AH12), Air

Programs Branch, U.S. Environmental

Protection Agency, Region I1I, 6th &

Walnut Streets, Philadelphia, PA 19106:

telephone (215/597-8392).

SUPPLEMENTARY INFORMATION:

L. Background

On Feburary 10, 1977, the State of
Maryland submitted to the Regional
Administrator, EPA Region III, a nuniber
of amendments to the State air pollution
control regulations. The State requested
that these amendments be reviewed and
processed as a revision of the Maryland
State Implementation Plan (SIP) for
attainment and maintenance of national
ambient air quality standards.

The amendments consist of changes
to State Regulations 10.03.35 through
10.03.41 inclusive (these regulations are
currently designated as Regulations
10.18.01 through 10,18.07 inclusive).
Many of the changes consist of
supplementing English System
measurement units currently used in the
control regulations with equivalent
metric units. The State of Maryland also
submitted a number of amendments to
the existing regulations which include
substantive changes and which are
summarized below:
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Maryland Regulation Amendments
Regulation and Brief Description

10.03.35.01N (10.18.01.01P)—Definition of
“Fuel Burning Equipment”—The
amended definition excludes certain
types of small heating equipment.
10.03.35.01AT (10.18.01.01XX)—
Definitions of “Standard
Conditions”"—The amended definition
brings the standard conditions for
ambient air quality standards and
stack testing into equivalence.
10.05.03B (2)d(2)(e}—Emergency Stage
Level for Photochemical Oxidants—
This amendment changes the level
from 0.6PPM to 0.5PPM.
10.03.35.05E—Installations Not Required
to be Registered—This amendment
requires registration information for
all equipment greater than the
specified minimum sizes.
10.03.35.06A(1), 10.35.35.06A(3)—Test
Methods—This amendment formally
adopts specific stack test methods
suggested by EPA, with minor
modifications to some equipment
specifications.
10.03.35.08—Penalties and Plan for
Compliance—This section is deleted
as it is redundant with language
included in the Air Quality Law of
Maryland. d
10.03.35.12—Emission Test Methods—
This Section is added in conjunction
with the amendments to 10.03.35.06A.
10.03.36-37, 40-41, Table I—Emission
Standards for New Fuel-Burning
Equipment—The amendment changes
the grain-loading standard for units of
13-50 mmbtu/hr from .025 gr/dscf to
.03 gr/dscf; the dust collecting
efficiency requirements are deleted.
10.03.38-39.03B(1)—Dust Collector
Requirements—Solid fuel burners—an
emission standard replaces the dust
collection efficiency requirements.
10.03.38-39.03E(2)—Process Weight
Requirement/Equation Table 2—This
process weight requirement and
associated equation, and table are
deleted. The .03gr/dscf limit still
applies
10.03.38-39.04)(2)e(2)—{Vapor
Recovery)—The sentences in this
section are rearranged with no change
in meaning.
10.03.38.06C(1)a—Prohibition of Certain
Incinerators—The minimum size for
new incinerators is increased.
10.03.38-39.07—Transition from
Previous Regulations—This section is
deleted, as the provisions are
obsolete.
10.03.38-39, Table I—The amendment
changes the grain-loading standard for
units of 13-50 mmbtu/hr from 0.25 gr/
dscf to .03 gr/dscf; the dust collector
efficiency requirements are deleted.

Table I—The process weight table is
deleted.

10.03.39.01B, 10.03.39.01B(8),
10.03.39.01D(1)—Control of Open
Fires—These additions increase the
minimum distance requirements of
open burning from habitable
dwellings.

10.03.39,04C(1)}—Sulfur Compounds from
Other than Fuel-Burning Equipment—
The date for determination of an
existing source is changed from
January 4, 1971 to February 21, 1971.

10.03.39.04D(1)—Sulfur Oxide Emissions
from Fuel-Burning Equipment—This
section is reworded to state that fuels
containing sulfur in excess of the
applicable sulfur-in-fuel limitations
may be used in conjunction with stack
gas desulfurization methods, provided
that the discharge of sulfur oxides do
not exceed those levels that would
occur when fuelsmeeting the
applicable sulfur-in-fuel limitations
are used. :

The State of Maryland submitted
proof that a public hearing was held on
October 6, 1976 in Baltimore, in
acccordance with the requirements set
forth in 40 C.F.R. Section 51.4.

On June 28, 1977, 42 Fed. Reg. 32811,
the Regional Administrator
acknowledged receipt of the
amendments, proposed them as
revisions of the Maryland SIP, and
provided for a 30-day public comment
period ending July 28, 1977.

II. Public Comments Received

During the 30-day public comment
period, EPA received comments from the
District of Columbia Department of
Environmental Services (DES). The
District of Columbia DES submitted
comments in opposition to the
elimination of the dust collection
efficiency requirements for solid fuel-
fired fuel-burning equipment and the
relaxation of the total suspended
particylates (TSP) emission standards
for residual oil-fired fuel-burning
equipment located in the Maryland
portion of the National Capital
Interstate AQCR. EPA’s response
appears in Section III, item 6 of this
notice,

II. Approvability of Proposed Revisions

The above-listed amendments meet
the criteria of Section 110(a)(2) of the
Clean Air Act and 40 C.F.R. Part 51,
Requirements for Preparation, Adoption,
and Submittal of Implementation Plans.

Many of the SIP revisions submitted
by Maryland are administrative in
nature and serve to remove outmoded
and redundant regulations or to clarify
existing provisions. For instance, metric
unit equivalents are added to

supplement the English System units.
However, six amendments herein
approved by EPA as revisions of the
Maryland SIP require additional
explanation to understand the reasons
or the Administrator’s approval action:

1. An amendment to Section
10.03.35.03B pertains to air pollution
episode criteria. The amendment
changes from 0.6 ppm to 0.5 ppm the
ambient concentration level at which
the emergency episode stage for ozone
is declared. This change is consistent
with a similar change to Appendix L of
40 C.F.R. Part 51 (40 Fed. Reg. 36333,
August 20, 1975).

2. Amendments to Section .03E of
Regulations 10.03.38 and 10.03.39 delete
the process weight table (Table 2) and
associated equations governing control
of particulate emissions from sources
other than fuel burning equipment. The
.03 gr/dscf emission standard will still
apply for all sources. The State
indicated that this deletion would have
a negligible effect on particulate
emissions. The .03 grﬁiscf emission
standard can be measured with a stack
testing procedure, while the “pounds-
per-hour” emissions standard found in
the process weight table is more
cumbersome to enforce.

3. An amendment to Regulation
10.03.38.06C(1) refers to prohibition of
certain incinerators. The revised
Regulation 10.03.38.06C{1)a prohibits
construction of any incinerator with a
capacity of 5 tons per hour or less and
which is used to burn less than 20 tons
of refuse per day. This revised
regulation would conform with that of
Regulation 10.03.39 (Regulations for the
Maryland portion of the National
Capital Interstate ACQR). The State
expects no change in TSP emissions as a
result of these amendments. In addition,
the current provisions of Regulations
10.03.35.11 (Permits) requires new
incinerators with a rated capacity of
2000 pounds (one ton) per hour or more
to have both a permit to construct and a
permit to operate. The provisions of
Regulation 10.03.35.11 meet the
requirements of 40 CFR Section 51.18
(Review of New Sources and
Modifications). Thus, the State has
adequately demonstrated that new
source review procedures currently in
effect are such as to enable an
assessment of the impact of those
incinerators in nonattainment areas.

4. Section 10.03.39.04C(1) controls
sulfur dioxide emissions from sources
other than fuel-burning equipment in the
Maryland portion of the National
Capital Interstate AQCR. The
amendment changes the date for
determining the definition of “existing
source” from an installation constructed
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before January 4, 1971 to an installation
constructed before February 21, 1971.
The purpose of the date change is to
conform with the effective date of
Maryland Regulation 10.03.38.

According to the current SIP approved
regulation, an “existing source” is
allowed to emit up to 2000 ppm SO,
while a “new source” is allowed to emit
up to 500 ppm SO, While it is
conceivable that the date change could
allow a “new source” built between
January 4, 1871 and February 21, 1971 to
be considered an “existing source” and
therefore be allowed to increase its SO,
emissions, the State had indicated that
to the best of its knowledge, no source
would be affected by the date change.
Based on the State's information, this
regulation is approvable.

5. Section 10.03.39.04D refers to
exceptions from the regulations
controlling sulfur oxide emissions. This
section is reworded to state that fuels
containing sulfur in excess of the
applicable sulfur-in-fuel limitations may
be used in conjunction with stack gas
desulfurization methods, provided that
the discharge of sulfur oxides does not
exceed those levels that would occur if
fuels meeting the applicable sulfur-in-
fuel limitations were to be burned. The
State explained that the reason for the
change was to make the language of
Regulation 10.03.39.04D(1) conform with
that of Regulation 10.03.38.04D(1}. The
State has also indicated that there are
no sources at the current time which
would be subject to this regulation.

6. Table 1 of Regulations 10.03.36
through 10.03.41 is amended to remove
the dust collection efficiency
requirements for all fuel-burning
equipment and change the grain loading
standard, from 0.025 gr/dscf to 0.03 gr/
dscf, for residual oil-fired fuel-burning
equipment with a heat input of between
13 mmbtu/hr and 50 mmbtu/hr. The
State supported this amendment with
the following arguments: (1) The change
in grain-loading cannot be measured by
available stack test procedures; (2) the
grain-loading standards are considered
to be the enforceable standard while the
dust collection efficiency requirement
was considered an equipment design
standard. Therefore, Maryland expects
no increase in TSP emission as a result
of the deletion of the dust collection
efficiency requirements; and (3) while
certain sources could theoretically
increase TSP emissions as a result of the
change from 0.025 gr/dscf to 0.030 gr/
dscf, the State has no evidence that such
sources have increased their emissions.
EPA considers this response to be

adequate in addressing the concerns
raised by the District of Columbia DES.

In view of the above arguments, EPA
believes that the amendments in Table 1
will not adversely affect TSP levels in
those AQCR's which are currently
designated as attainment or unclassified
areas and will not exacerbate TSP
violations in those AQCR's currently
designated as nonattainment areas.
Therefore, EPA approves these
amendments as a revision of the
Maryland SIP.

IV. Conclusion

In view of the above evaluation, the
Administrator approves these
amendments to Maryland Regulations
10.03.35 through 10.03.41, effective 30
days after publication of this notice.
Accordingly, 40 C.F.R. Section 52.1070
(Identification of Plan) of Subpart V
(Maryland) is revised to incorporate
these amendments into the approved
Maryland SIP.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant™ and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized.” 1
have reviewed this regulation and
determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044,

(42 U.S.C. 7401-642)
Dated: June 27, 1980.

Douglas M. Costle,

Administrator.

Part 52 of Title 40, Code of Federal
Regulations is revised to read as
follows:

Subpart V—Maryland

1. In Section 52.1070, Subsection (c) is
revised by adding paragraph (c)(23) and
(c)(24) to read as follows:

§52.1070 Identification of plan.

. - * . .

(c) The plan revisions listed below
were submitted on the dates
specified * * *

(23) Amendments to Sections .01
(Definitions), .03 (Air Pollution Episode
System), .06 (Test Methods) and .12
(Emission Test Methods); and deletion
of Section .08 (Penalties and Plans for
Compliance) of Regulation 10.03.35
(Regulations Governing Air Pollution
Control in the State of Maryland);
amendments to Table 1 (Emission
Standards for New Fuel Burning
Equipment) of Maryland Regulations
10.03.36 through 10.03.41; amendments to
Section .04 (Control and Prohibition of

Gas and Vapor Emissions) and .06
(Control and Prohibition of Installations
and Operations; and deletion of Section.
.03E (Process Weight Requirements) and
.07 (Transition from Previous
Regulations) of Maryland Regulation
10.03.38 (Regulation Governing Air
Pollution Control in the Metropolitan
Baltimore AQCR); amendments to
Section .01 (Control of Open Fires) and
.04 (Control of Gas and Vapor
Emissions; and deletion of Sections .03E
(Process Weight Requirements) and .07
(Transition from Previous Regulations)
of Maryland Regulation 10.03.39
(Regulation Governing Air Pollution
Control in the Maryland Portion of the
National Capital Interstate AQCR)
submitted on February 10, 1977 by the
Governor.

(24) Amendments to Maryland
Regulation 10.03.35 through 10.03.41
inclusive which supplement the English
System measurement with equivalent
metric units submitted on February 10,
1977 by the Governor.

[FR Doc. 80-20019 Filed 7-2-80; 8:45 am]
BILLING CODE 6560-01-M

40 CFR Part 65
[FRL 1531-4]

Disapproval of a Delayed Compliance
Order Issued by the Pennsylvania
Department of Environmental
Resources to the Bethiehem Shel
Corp; Correction

AGENCY: Environmental Protection
Agency. »
ACTION: Correction to final rule,

SUMMARY: On October 2, 1979, the
Administrator of EPA disapproved &
delayed compliance order issued by the
Pennsylvania Department of
Environmental Resources to the
Bethlehem Steel Corporation with
respect to four blast furnaces at its
Bethlehem, Pennsylvania plant. Notice
of this disapproval appeared at 44 FR
No. 192, page 56696. Due to an oversight,
that Notice contained an error. Today's
Notice contains a correction of that
eITor.

DATE: This rule is effective July 3, 1980,

FOR FURTHER INFORMATION CONTACT:
Richard Watman, U.S. EPA—Region Iil,
Curtis Building, Sixth & Walnut Streets,
Philadelphia, Pennsylvania 19106, (215)
597-0913.

Authority: 42 U.S.C. §§ 7413(d), 7601.
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Dated: June 18. 1980,
Jack Schramm,
Regional Administrator.

The amendment to 40 CFR Part 65
appearing at 44 FR 56698, October 2,
1979, third column, is corrected as
follows:

1. The section reference appearing in
amendment Item No. 1 is changed from
"§ 65.632" to "'§ 65.432".

2. The section designation appearing
in the section heading is changed from
“§ 65.532" to “'§ 65.432".

As corrected, the amendment reads as
follows:

PART 65—DELAYED COMPLIANCE ORDERS

§ 65.432 EPA disapproval of State delayed compliance orders,

Source Location

Banienem  Steol  Corp.. Bethlehem Bethiehem, PA.
piant

PR Da. 80-20108 Filed 7-2-80; 8:45 am|
BILLING CODE 8560-01-M

SIP regulation

Date Finai
Order No of FR Involved comphi-
proposal ance date
None. .. 7430479 25 PA Code Nooe
§§123.1, 12341

DEPARTMENT OF TRANSPORTATION
Coast Guard

46 CFR Part 160

|CGD 80-021)

Distress Signals; Heptane Ignition Test
for Hand Red Flares

AGENCY: Coast Guard, DOT.
ACTION: Final rules.

summAaRY: This action amends the Coast
Guard approval specification for hand
red flare distress signals. The
amendments eliminate the reference to
merchant vessels in the subpart heading
for this specification and add the
requirement for a heptane ignition test
that is intended to measure the tendency
of the flares to start a fire on a boat.
This will allow the hand red flare to be
accepted for use on recreational boats.
This rulemaking is issued in conjunction
with a rulemaking that changes the
equipment requirements for boats (CGD
80-021a)) which appears elsewhere in
this issue of the Federal Register.
EFFECTIVE DATE: These amendments
become effective on October 1, 1980.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert Markle, Office of Merchant
Marine Safety (G-MMT-3/12),
Department of Transportation, U.S.
Coast Guard Headquarters, Washington,
D.C. 20583, (202) 426-1444.
SUPPLEMENTARY INFORMATION: On April
3, 1980, the Coast Guard published a
notice of proposed rulemaking in the
Federal Register [45 FR 22118) that
proposed the addition of a heptane
ignition test to the Coast Guard
approval specification for hand red
flares found in 48 CFR 160.021. Six

parties commented on the proposal
before the comment period closed on
May 19, 1980, Commenters included
private individuals, a commercial
enterprise, an industry association, and
a State boating administrator. These
comments are discussed in greater detail
in subsequent paragraphs.

The National Boating Safety Advisory
Council has been consulted and its
opinions and advice have been
considered in the formulation of this
amendment. The transcripts of the
proceedings of the National Boating
Safety Advisory Council at which this
amendment was discussed are available
for examination in room 4224, U.S. Coast
Guard Headquarters, 2100 Second St
SW., Washington, D.C. The minutes of
the meetings are available from the
Executive Director, National Boating
Safety Advisory Council, c/o
Commandant (G-BA/42).

Summary of Final Evaluation

A Final Evalution has been prepared
for these regulations in accordance with
the Department of Transportation’s
Regulatory Policies and Procedures
published in the Federal Register on
February 26, 1979 (44 FR 11034). That
document requires that the evaluation
quantify, to the maximum extent
practicable, the estimated cost of the
regulations to the private sector,
consumers, and Federal, State and-local
governments, as well as the anticipated
benefits and impact of the regulations.

This rulemaking is expected to result
in an initial cost of about $40,000 and a
recurring annual cost of about $1,000;
These costs will be imposed directly on
the private sector (the manufacturers of
the flares). The manufacturers are
expected to pass the costs through to the

ultimate consumers of the flares in the
form of price increases; however,
because of the large numbers of flares
that are expected to be produced, the -
price increase for an individual flare
will be negligible. There is no effect on
Federal, State, and local governments
except in their capacities as consumers
of the flares, The primary benefit
identified for the proposal is the
increased safety for users of hand red
flares. o

The Final Evaluation has been
included in the public docket for this
rulemaking, and may be obtained from
the Marine Safety Council (G-CMC/24),
Coast Guard Headquarters, 2100 Second
St., SW., Washington, D.C. 20593, (202)
426-1477.

Drafting Information

The principal persons involved in
drafting these regulations are: Mr.
Robert Markle, Office of Merchant
Marine Safety, and Mr. Coleman Sachs,
Office of the Chief Counsel.

Discussion of Comments on the
Proposed Regulations ,

Four of the comments favored the
addition of the heptane test, although
three of them qualified their support
with suggested changes or additions.

The fifth commenter suggested a
modification to the test without
specifically expressing support for its
adoption. The issues raised by these
commenters are addressed in
subsequent paragraphs. The last
commenter felt that the Coast Guard did
not extablish in the proposed
rulemaking that & sufficient hazard
exists to justify addition of the heptane
test. The Coast Guard does not agree
with this commenter. As discussed in
the notice of proposed rulemaking, not a
single real world incident has been
brought to our attention in which the use
of a hand flare caused a fire or
explosion, or other significant harm.
Despite this, the Coast Guard feels that,
since most recreational boats use
gasoline for fuel, a potential risk exists
that justifies the minimal cost of the
tests,

One commenter expressed the opinion
that the underwater conditioning
requirement in § 160.021-4{c)(2) should
be changed as a consequence of the
addition of the heptane ignition test. The
suggestion was to change from 5
minutes to 30 seconds the period in
which the flare is immersed with its
protective cap removed to test the water
proofing of its igniter button. The
commenter stated that the changes
required to make the flare pass the
heptane test would prevent it from
passing the 5 minute immersion test for
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the igniter button. The Coast Guard
disagrees. The purpose of this
requirement is to make sure that the
signal is not disabled when it is ready to
fire, should it be dropped onto a wet
surface, drenched by a breaking wave,
or soaked in a rainstorm. A flare that
could pass a 30 second immersion, but
not a 5 minute immersion, would have to
be considered marginally waterproof.
Furthermore, the Coast Guard is aware
of at least one flare that can pass both
the heptane ignation test and the 5
minute immersion test. Consequently,
meeting both requirements would not
appear to be impossible.

One commenter suggested that the
Coast Guard permit the manufacture
and distribution of flares capable of
passing the heptane test which are
produced before this regulation becomes
effective on October 1, 1980. The
commenter's concern was apparently
prompted by the proposal in the
companion project (CGD 80-021a) that
would limit boaters to using hand flares
manufactured after October 1, 1980. The
Coast Guard will permit conforming
hand flares produced before October 1,
1980 to be marked with an October 1980
date of manufacture; however, the date
of expiration would have to be within
the normal 42 months from the actual
date of manufacture. This will assure
that manufacturers that comply with the
regulations at an early date are not
penalized, and that flares will still
expire at the time that they normally
should.

The commenter also expressed the
opinion that manufacturers that are
unable to comply with the heptane
ignition test before October 1, 1980
should not be excluded from their
existing merchant vessel market
because of a requirement aimed
primarily at the recreational boater. As
discussed in the notice of proposed
rulemaking, the Coast Guard is equally
concerned with the hazards posed by
the use of hand flares on merchant
vessels. It is noted, however, that the
existing manufacturers of approved
hand flares are for the most part small
businesses. The Coast Guard recognizes
that it may be difficult for these
concerns to make the necessary
investment to develop the needed
changes before the October 1, 1980
effective date. Consequently, the Coast
Guard will permit these manufacturers
to continue production of their existing
flares until October 1, 1982, provided
these devices are marked "Not
Approved for Use on Recreational
Boats.” This additional time will permit
these manufacturers to explore
appropriate ways of meeting the

heptane ignition test without eliminating
them from the merchant vessel market
they have served in previous years. The
Coast Guard will not accept any
applications for approval of new hand
flares that do not pass the heptane
ignition test.

One commenter suggested that the hot
slag problem could be eliminated if only
high intensity flares or flares that have a
metallic base composition were
approved. The commenter stated that
the 500 candela low technology flare
that is now approved by the Coast
Guard will produce molten dripping slag
by the nature of its combustion process,
and that slag is not produced by flares
of the type suggested. The commenter
also stated that the long term reliability
of flares of the suggested type is better.
The Coast Guard recognizes that it may
be easier to make high intensity flares
burn without hot dripping slag, but these
flares may also include combustible
components that can be ejected as
burning particles. This was
demonstrated during the test series
conducted by the National Bureau of
Standards in the formulation of this rule
that was desecribed in the notice of
proposed rulemaking. The Coast Guard
feels it is appropriate to retain the
performance requirement as proposed,
thereby enabling manufacturers to
eliminate hot slag without the Coast
Guard dictating the method of its
elimination, The Coast Guard does not
consider the long term reliability
advantage claimed by the commenter to
be significant. All pyrotechnics
deteriorate with time, but in the
evaluations conducted by the Coast
Guard in advance of its proposal to
require visual distress signals on boats,
a number of outdated pyrotechnics were
used. Although their performance
capabilities were reduced, they were
generally observed to function well.

One comment suggested a change in
the way the heptane test is to be
conducted. As proposed, the test would
require a quantity of heptane to be
added to a pan containing 12 mm (%2 in.)

- of water, The suggested change would

have required the heptane to be placed
directly upon the bottom of the pan
without water or for no more than % in.
of water to be used. The object of the
change would be to prevent quenching
of the hot slag in the water, thereby
allowing enough heat to build up within
an accumulation of slag to start the
heptane burning. The Coast Guard is
unwilling to adopt the suggested change.
The water in the pan serves several
important functions. If it were not
present, the heptane may be ignited
from the build-up of heat in a pile of slag

that forms directly under the flare. As
flares are not held in a fixed position in
actual use, the accumulation of slag is
unlikely to occur. It should therefore be
eliminated as factor that may result in
certain flares failing the test. A similar
accumulation of slag was one of the
reasons that the Coast Guard
abandoned a newspaper ignition test for
hot slag that had been proposed earlier.
In addition the water provides a level
surface over which the heptane spredds
out in a uniform film. This would not
occur on the bottom surface of the pan
alone unless that surface were
exceptionally level. Exposure to fire can
easily distort the pan, requiring its
frequent replacement if the commenter's
suggestion were adopted. Furthermore,
the water provides a source of cooling
for the pan in the case of a fire. This
cooling limits the amount of distortion
that the pan will suffer in a fire.

Another commenter expressed the
opinion that hand flares were unsafe,
and should be subjected to a test over
gasoline spilled on an open deck, and to
another test over paper on an open
deck, both in addition to the heptane
ignition test. The Coast Guard disagrees
with the commenter. As the gasoline
which is commercially available
contains a number of additives, it lacks
sufficient uniformity to be used as a test
fuel. Heptane, which is one of the
components of gasoline, is used as a
standard test fuel to represent gasoline.
The spilling of gasoline on an open deck
does not create uniform test conditions
that could be easily reproduced. This
objective is achieved by using a film of
heptane over water. In addition, a test
over gasoline spilled on an open deck
would present the same test problems as
discussed in the preceding paragraph for
the heptane test without water. As
discussed in the notice of proposed
rulemaking the use of paper as a test
medium was abandoned because it does
not represent any material or hazardous
condition likely to be encountered in the
marine environment. The Coast Guard
believes that the inadequacies of the
paper test render it invalid, and it is not
aware of any other solid surface that
can provide a fair and uniform test.

One commenter suggested that the
heptane test procedure should include a
warning for the operator to stand clear
of the heptane pan while igniting the
flare and while the flare is burning. The
reason for the suggestion is that
although heptane will not explode in
that unconfined test configuration, it can
burst into flame very rapidly, exposing
the unwary to serious burns. Although
the Coast Guard feels that the
laboratories and manufacturers that
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would be conducting these tests would
be well aware of the dangers associated
with flammable and explosive materials,
the warning could possibly alert
someone to a danger that had not been
adequately considered. Accordingly, the
suggested warning has been added to
the test procedure in the form of a
cautionary note.

In consideration of the foregoing, Part
160 of Title 46 of the Code of Federal
Regulations is amended as set forth
below. :

1. By revising the heading of Subpart
160.021 to read as follows:

Subpart 160.021—Hand Red Flare
Distress Signals

2. By adding a new paragraph (d})(8) to
§ 160.021-4 to read as follows:

§ 160.021-4 Approval and production
tests,

» . » - -

(d) Technical tests. * * *

(8) Heptané ignition. (i) A metal pan
must be used to hold a layer of water at
least 12mm (% in.) deep with a layer of
technical grade heptane on top of the
water, The pan must be at least 1 m (39
in.) square with sides extending
between 175mm (7 in.) and 200 mm (8
in.) above the surface of the water. The
amount of heptane used to form the
layer must be 2.0 liters per square meter
of pan area (6:25 fluid ounces per square
foot),

(i) The test must be conducted in a
draft-free location. The ambient
temperature, the temperature of the
water, and the temperature of the
heptane must all be between 20° C
(68° F) and 25° C (77° F) at the time of
the test.

(iii) The signal under test must be held
with the flame end pointing upward at
an angle of approximately 45°, 1.2 m (4
ft.) directly above the center of the pan.
The signal must be ignited as soon as
the heptane is observed to spread out
over the water in continuous layer. The
signal must be allowed to burn
completely, and must remain in position
until it has cooled.

fiv) the heptane must not be ignited by
the flare or by material from the flare.

Caution: Heptane ignites rapidly and burns
vigorously. The flare should be remotely
ignited and all personnel should stay clear of
the test pan while the flare is burning and
while any part of it remains hot.

(46 U.S.C. 481, 49 U.S.C. 1855(b)(1), 48 CFR
1.48(b))

Dated: June 28, 1980.
Henry H. Bell,

Rear Admiral, U.S. Coast Gaard, Chief, Office
of Merchant Marine Safety.

[FR Doc. 80-20080 Filed 7-:2-30; 845 am)
BILLING CODE 4310-14-M

FEDERAL MARITIME COMMISSION

46 CFR Part 502
[General Order 16; Amdt. 38]

Rules of Practice and Procedure; Copy
Requirements

AGENCY: Federal Maritime Commission.
ACTION: Final rule.

SUMMARY: The rules of practice and
procedure are amended to reduce the
requirements for copies of certain filings
in formal proceedings from an original
and fifteen to an original and four, to
clarify other copy requirements, and to
incorporate all such requirements into a
single rule. These changes eliminate
unnecessary copies and clarify filing
procedures.

EFFECTIVE DATE: July 3, 1980.

FOR FURTHER INFORMATION CONTACT:
Francis C. Hurney, Secretary, Federal
Maritime Commission, 1100 L Street,
NW., Washington, D.C. 20573, (202) 523-
5725.

SUPPLEMENTARY INFORMATION: The
Commission's rules of practice and
procedure currently generally require
that an criginal and fifteen coples of all
pleadings in formal proceedings be
submitted for use of the Commission (46
CFR 502.118). Experience shows that for
many submissions this requirement is
excessive. In particular, on matters
which are pending before an

-Administrative Law Judge the usual

motion, request for ruling, prehearing
statement, stipulation or similar filing is
disposed of by the Administrative Law
Judge without recourse to the full
Commission. On such matters the full
fifteen copies submitted are seldom put
to use. By virtue of the amendment
adopted here, the copy requirement for
such submissions will be reduced to an
original and four. The original and
fifteen copy requirement still will apply
to submissions which it is contemplated
the full Commission will consider or
decide.

Other aspects of the current copy
requirements are often misunderstood or
overlooked by practitioners. This is
especially true in the area of discovery
materials and prepared testimony. By
virtue of this amendment additional
clarifications are made and all copy
requirements are incorporated into a

single section. Itis hoped that this will
eliminate the current confusion.

Therefore, pursuant to 5 U.S.C. 553
and section 43 of the Shipping Act, 1918
(46 U.S.C. 841(a)) the following
amendments to 46 CFR Part 502 are
adopted.

1, Section 502.118 is revised to read as
follows:

§ 502,118 Copies of documents for use of
the Commission.

(a) Except as otherwise provided in
the rules in this part; the original and
fifteen (15) copies of every document
filed and served in proceedings before
the Commission shall be furnished for
the Commission's use, If a certificate of
service accompanied the original
document, a copy of such certificate
shall be attached to each such copy of
the document.

(b) In matters pending before an
Administrative Law judge the following
copy requirements apply.

(1) An original and fift¢en copies shall
be filed with the Secretary of:

(i) Appeals and replies thereto filed
pursuant to § 502.153.

(ii) Memoranda submitted under
shortened procedures of Subpart K of
this part.

(ili) Briefs submitted pursuant to
§ 502.221.

(iv) All motions, replies and other
filings for which a request is made of the
Administrative Law Judge for
certification to the Commission or on
which it otherwise appears it will be
necessary for the Commission to rule.

(2) An original and four copies shall
be filed with the Secretary of prehearing
statements required by § 502.95,
stipulations under § 502.182, all other
motions, petitions, or other written
communications seeking a ruling from
the presiding Administrative Law Judge.

(3) (i) A single copy shall be filed with
the Secretary of requests for discovery,
answers, or objections exchanged
among the parties under procedures of
subpart L of this part. Such materials
will not be part of the record for
decision unless admitted by the
Presiding Officer or Commission.

(ii) Motions filed pursuant to § 502.210
are governed by the requirements of
paragraph (b)(2) of this section and
motions filed pursuant to § 502.211 are
governed by the requirements of
paragraph (b)(1)(iv) of this section.

{4) One copy of each exhibit shall be
furnished to the official reporter, to each
of the parties presentat the hearing and
to the Presiding Officer unless he directs
otherwise. If submitted other than at a
hearing, the “reporter’s” copy of an
exhibit shall be furnished to the
Administrative Law Judge for later
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inclusion in the record if and when
admitted.

(5) Copies of prepared testimony
submitted pursuant to §§ 502.67(d) and
502.157 are governed by the
requirements for exhibits in paragraph
(b)(4) of this section. :

§502.159 [Revoked]

2. Section 502.159 is revoked.
3. Section 502.201(a) is revised to read
as follows:

§502.201 General.

(a) Applicability. The procedures
described in this subpart are to be
available in all proceedings under
section 22 of the Shipping Act, 1916 and
are governed by the copy requirements
of § 502.118.

By the Commission June 25, 1980.

Francis C. Hurney,

Secretary.

(FR Doc: 80-19894 Filed 7-2-80; 845 am]
BILLING CODE 6730-01-M

DEPARTMENT OF TRANSPORTATION
Office of the Secretary
49 CFR Part 23

Guidance for Implementing
Department of Transportation Rules
Creating a Minority Business
Enterprise Program in DOT Financial
Assistance Programs

AGENCY: Office of the Secretary,
Department of Transportation.

ACTION: Notice of Policy.

SUMMARY: On March 31, the Department
of Transportation (DOT) published a
final rule creating a minority business
enterprise (MBE) program for DOT
financial assistance programs. The rule
requires, among other things, that
certain recipients of DOT assistance
have MBE programs in effect by August
1 in order to continue receiving grant
and project approvals. The Department
is publishing this notice in order to
assist recipients in drafting these
programs and to answer questions that
recipients and other members of the
public have asked about the regulation.

FOR FURTHER INFORMATION CONTACT:
Carl T. Horton, Special Assistant to the
Secretary of Transportation, 400 7th
Street, SW., Washington, D.C. 20590
(202) 426-8553.

SUPPLEMENTARY INFORMATION:
Background
Purpose

The Department's MBE regulation (40
CFR Part 23; 45 FR 21172, March 31,
1980) requires many recipients of DOT
financial assistance to devise MBE
programs in order to increase MBE
participation in DOT-assisted activities.
In order to continue receiving grant and
project approvals after August 1, 1980,
these recipients must have an MBE
program approved by DOT and in effect.
Recipients and other members of the
public have raised a number of
questions about the Department's policy
concerning the content of MBE
programs, the Department’s process for
reviewing and evaluating the programs,
and the Department’s interpretation of
various provisions of the regulation.
This document is intended to answer
these questions and to provide guidance
to recipients as they draft their MBE
programs.

Contents
MBE Program Submission and Review

Recipients with Existing Programs

Delays in Submission and Review of MBE
Programs

Transit Vehicle Manufacturer Reguirement

Relationship of Primary Recipients and
Subrecipients Requirements Concerning
Lessees Coverage of the Regulation the MBE
Program (Sections 23.45 and 23.49)

MBE Policy Statement (section 23.45{a)) and/
or (section 23.43(a))

MBE Liaison Officer (section 23.45(b})

Affirmative Action Techniques to Ensure
MBE

Participation (section 23.45(c))

Minority and Female Owned Banks {section
23.45(d))

MBE Directory (section 23.45(¢e))

MBE Eligibility (section 23.45(f))

Goals for MBEs (section 23.45(g))

Identification of MBEs by Competitors
(section 23.45(h))

Operation of Award Selection Procedures

Consistency with State Law of Award
Selection Procedure

MBE Compliance by Contractors and
Subrecipients (section 23.45(j))

MBE Set-Asides (section 23.45(k))

Exemptions
Lead Agency Concept
Certification Appeals (Section 23.55)

Attachment A—Applicant and Recipient
Requirement Chart

MBE Program Submission and Review
Recipients with Existing Programs

Applicants and recipients who have
developed an MBE program approved
by a DOT element under previous
requirements must revise those
programs to conform to the requirements

of the regulation within the 90-day
“grace period” prescribed in § 23.41(b)
of the regulation. An MBE program, once
submitted and approved by a DOT
element, need not be resubmitted but
will apply continuously to all DOT
elements until amended.

Delays in Submission and Review of
MBE Programs

Under the terms of the regulation, a
recipient that has not submitted an MBE
program and had that program approved
by DOT by August 1 is technically in
noncompliance. We recognize, however,
that three situations may occur that
could cause delays in the approval of
the programs submitted this year. First,
because of administrative delays within
the recipient organizations, some
recipients may not submit programs
before August 1. Second, the recipient
may submit the program before August
1, but the DOT administration involved
may not have completed its review of
the program by August 1. Third, the
DOT operating administration involved
may have identified deficiencies in the
program, but corrective action may not
have been taken by August 1 so that
approval is possible.

The Department believes thal it is
very important for recipients to submit
their programs on time, However, there
may be some cases in which, despite
diligence and maximum effort, certain
recipients find it impossible to submit
plans before August 1, In order not to
penalize such recipients, the Department
will consider requests for extensions of
time to submit plans. In order for an
extension to be granted, the requests
will have to demonstrate that there is an
intractable problem preventing timely
submission of a plan. While we
sympathize with organizations having
heavy workloads, it is unlikely that
workload alone will justify extensions.
Extensions will be granted in
meritorious cases for a reasonable time
during which maximum effort can be
expected to result in the submission of a
program. Whenever available, drafts of
programs should be submitted to the
Department with extension requests,

When the recipient submits a program
to the Department, that program must be
in effect. Solicitations made after the
date the program is adopted by the
recipient and submitted to the
Department should contain all clauses,
goals,and other material required by the
program, Contracts for which
solicitations are issued before adoption
of the program by the recipient are not
required to contain this material, even
though the contracts are awarded after
the adoption of the program. The
Department believes that it would be
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unwieldly to require new or amended
solicitations in these cases.

When the Department receives a
program from a recipient by August 1, it
intends to approve or disapprove the
programs by September 15. Programs
received after August 1 are intended to
be processd in approximately the same
length of time. In the interim between
submission and approval, recipients are
considered to be in compliance with the
regulation, insofar as the MBE program
requirement is concerned, so long as
their programs are in effect and being
" implemented.

The Department’s review of programs
it receives will have two stages. Within
5-10 days of receiving a program, the
Department will conduct a preliminary
review to ascertain whether there are
any major omissions, Major omissions
would include the absence of any of the
required program elements set forth in
§ 23.45 of the rule that apply to the
recipient.

If there are major omissions (or if no
program is received), the operating
administration will send a letter to the
recipient informing it of the problem and
requesting expeditious correction.

With respect to programs that do not
have major omissions, or in which major
omissions have been corrected, the
Department will make a more thorough
examination of the contents of the
program. The Department may approve
a program as it stands, approve it with
comments or instructions to correct
minor problems in the next annual
update, or indicate that the plan has
serious deficiencies that require
correction if the plan is to be approved.
In the latter case, the operating
administration concerned will send a
letter to the recipient instructing the
recipient to correct the problems within
a given period of time.

If a program is not received, if major
omissions are not corrected, or if the
recipient does not correct serious
deficiencies in the program in a timely
manner, the program (if submitted) will
be disapproved with and the recipient
will be regarded as being in
noncompliance with the regulation. It
will then be subject to enforcement
action and sanctions as provided in
§§ 23.81-85 of the regulation.

So long as a recipient has a program
in effect, and it has not been found in
noncompliance by DOT as the result of
the failure to submit or disapproval of a
program, grant and project approvals
may continue to be made, and
solicitations and awards of contracts
may proceed.

Later modifications of MBE programs
may be required by a DOT operating
element as a result of annual percentage

goal reviews, investigations of
complaints, or compliance reviews, in
accordance with §§ 23.45(g)(6), 23.73,
and 23.75.

Transit Vehicle Manufacturer
Reguirement ;

UMTA recipients that purchase transit
vehicles must advise major transit
vehicle manufacturers that provisions
implementing § 23.41(e) are being
developed for issuance as a Notice of
Proposed Rule Making (NPRM).
Comments on the proposed rule will be
reviewed and final provisions will
constitute Subpart D of the regulation.
Recipients must continue to abide by the
policy expressed in the UMTA Deputy
Administrator’s letter of November 13,
1978. Major transit vehicle
manufacturers must have an MBE
program pursuant to provisions in
UMTA's November 13, 1978 letter. All
applicants for transit vehicle purchase
grants must address the provisions of
this subsection in their MBE programs,
All questions concerning these interim
requirements are to be referred to the
UMTA Office of Civil Rights.

Relationship of Primary Recipients and
Subrecipients

The regulation defines “recipient” as
“any entity, public or private to whom
DOT financial assistance is extended
directly, or through another recipient.” A
“primary recipient,” is defined as a
recipient who receives DOT financial
assistance and passes all or some of the
assistance on to another recipient.”"” For
example, if a State Department of
Transportation receives Federal
highway funds and passes some of the
funds on to a county, the State is the
primary recipient and the county is the
subrecipient. Likewise, if a State
receives Federal planning funds and
passes some of these funds on to a
Metropolitan Planning Organization
(MPO), the State DOT is the primary
recipient and the MPO is the
subrecipient. Both primary and
subrecipients are recipients, and
therefore are subject to the requirements
of the regulation.

All subrecipients must follow the
requirements of § 23.43, including
insertion of MBE clauses in grant
agreements and contracts. Some
subrecipients may fall diréctly under the
affirmative action program requirement
of § 23.45 of the regulation. For example,
a subrecipient that receives Federal
highway funds is required to have an
MBE program, whether that recipient is
a primary recipient or a subrecipient.
Likewise, a recipient receiving UMTA
funds in excess of $250,000, exclusive of
transit vehicle purchases, would have to

prepare an MBE program, whether it
was a primary recipient or subrecipient.

Whenever a subrecipient is covered
by the regulation in its own right, it has
the responsibility to take all steps
necessary to carry out all applicable
parts of the regulation, including
preparing an MBE program where it is
required. The prime recipient, through
assurances or subgrant agreement
provisions, ensures that the subrecipient
does so. For example, if a State DOT
passes through Federal highway funds
to one of its counties, the State agency's
agreement with the county should bind
the county to place appropriate MBE
clauses in federally-assisted contracts
and to devise an MBE program covering
those contracts.

The subrecipient’s program, which
would include both overall and contract
goals for the subrecipient, is approved
by the primary recipient subject to
review by the concerned DOT operating
administration. The overall goal for the
primary recipient includes funding of
subrecipients. Therefore, the primary
recipient is responsible through its own
overall goal for the performance of
subrecipients. Moreover, noncompliance
with applicable provisions of the
regulation by a subrecipient subjects
that subrecipient to sanctions under the
regulations. In the case of
noncompliance by some but not all
subrecipients of a primary recipient,
only the Federal funds passing through
to the noncomplying subrecipients
would be affected by sanctions.

There are also cases in which a
primary recipient does not pass through
sufficient DOT funds to any one
subrecipient to subject any subrecipient
in its own right to the MBE program
requirement of the regulation. For
example, a State DOT may pass UMTA
funds through to 10 small cities. Each of
the subrecipients gets $100,000.
Therefore, none of the subrecipients in
its own right must prepare an MBE
program. However, the primary recipient
has received $1 million of Federal funds,
making it responsible for preparing an
MBE program. The MBE program should
include an overall goal and provide for
contract-specific goals in each covered
contract let by each of the subrecipients.
This responsibility for creating these
contract-specific goals should be passed
on to the subrecipients through a
provision in the subgrant agreement.
Unless the primary recipient chooses to
impose such a requirement on its own
initiative, each of the subrecipients
would not have to have a full MBE
program or an overall goal.

Where subrecipients must prepare
MBE programs, the Department will
allow a reasonable time past August 1
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for them to do so. The Department
realizes that many subrecipients are
unlikely to be aware at this time of their
obligations under the regulation.
However, the affirmative action program
of primary recipients should include a
timetable for the production, review,

and approval or disapproval of
subrecipient plans by the primary
recipient,

Requirements Concerning Lessees

Section 23.43(d)(1) prohibits recipients
from excluding MBEs from participation
in business opportunities by entering
into long-term exclusive agreements
with non-MBEs for the operation of
major transportation related activities
for the provision of goods and services
to the facility or to the public on the
facility. To fall under this prohibition, an
agreement must be both long-term and
exclusive (i.e., prohibit or exclude
competitors from operating on the
facility).

For purposes of this provision, the
Department's policy will be to regard a
“long-term” contract as one for a term of
five years or more. As the preamble
states about this provision, the purpose
of the prohibition is to prevent situations
in which MBEs are excluded over a long
period of time from an opportunity to
participate in a major business
opportunity offered by a DOT recipient.
On a case-by-case basis, the
Department will consider granting
exemptions from this prohibition, (see
§ 23.41(f)) where special local
circumstances make it extraordinarily
important to enter a long-term exclusive
lease or other arrangement with a non-
minority firm and there are guarantees
of adequate MBE participation (e.g.
through subleasing) throughout the
entire life of the agreement.

Section 23.43[d)(2) requires some
recipients that have business
opportunities for lessees to set overall
goals for the use of MBEs. The
Department did not intend through this
requirement to cause lease
arrangements with airlines, in their
normal passenger or freightcarrying
capacities, to be included in lessee goals
or the base from which these goals are
calculated. At the same time, as the
preamble to the regulation indicates, the
Department is concerned with business
opportunities to firms that provide
services to the facility or the public on
the facility. This concern extends to
firms that do business devices other
than through lease agreements, per se,
and the fact that a firm's agreement with
the airport is called something other
than a “lease” (e.g. a “permit”) should
not necessaily mean that it would be
excluded from consideration in the goal-

setting process. For example, a business
occupying a traditional “concessionaire”
position at an airport should be
included, even though it is a permittee,
while individual cab drivers who must
have permits should not be. Permittees
and businesses of this kind that receive
opportunities in DOT-assisted facilities
through means other than leases should
be included in goals and the base from
which goals are calculated.

The Department has also been asked
how goals should be calculated under
this paragraph. Goals should be -
calculated on the basis of a percentage
of the revenues expected to be
generated by all lessees. Recipients'
submissions to DOT should also reflect
a commitment to obtain reasonable
numbers of MBE lessees.

Section 23.43(d)(3) says that except as
provided in section 23.43, recipients are
not required to include lessees in their
affirmative action programs. This
provision was inserted because many
provisions of the MBE programs
established for goods and services
contractors are not readily applicable to
lessees. However, recipients may count
toward their MBE goals for lessees only
those firms that are eligible MBEs.
Consequently, the certification
requirements and standards of §§ 23.51
and 23.53 apply to MBE lessees. Lessees
themselves do not have to carry out
affirmative action programs for MBEs
under the regulation.

Coverage of the Regulation

Two provisions of the regulation have
given rise to questions about the
coverage of the regulation. The
definition of “program” in § 23.5 states
that a program includes “the entire
activity any part of which receives DOT
financial assistance.” At the same time,
§ 23.45(H) applies MBE identification
requirements to "DOT-assisted
contracts.” Consequently, the question
has arisen whether the requirements of
the rule apply to only DOT-funded
portions of recipient’s activities or to
non-DOT funded portions as well.

The coverage of the rule itself extends
to all portions of a DOT-assisted
program or facility, even to portions that
do not receive any DOT funds directly.
This interpretation is consistent with
that of civil rights laws generally. For
example, under Title VI, if an airport
receives Federal funds for runway
construction, it cannot discriminate
against minorities with respect to the
services provided through a non-
Federally funded terminal. Likewise,
under Title IX, the intercollegiate
athletic program of a university
receiving Federal funds cannot
discriminate against women, even

though the athletic program itself
receives no Federal funds.

Under this MBE regulation, the total
program of a recipient getting funds is
subject to the requirement not to
discriminate against MBEs. The program
structure recipients must establish as
part of their MBE programs (e.g. policy
statement, liaison officer, directory,
investigation of the possibilities of MBE
banks) has obvious application to both
DOT-funded and non-DOT-funded parts
of a recipient’s program. At the same
time, provisions of the regulation related
to specific contracts (e.g. contract
clauses, overall and contract goals,
certification requirements, award
selection procedure, set-asides) apply
only to DOT-assisted contracts.

The MBE Program

Applicants and recipients in the
categories listed under § 23.41 (a)(2)(i

+ thru vii) must implement an MBE

program containing the elements
required in § 23.45(e) thru (i). Those
applicants and recipients in categories
listed under § 23.41(a)(3)(i thru v) must
implement an MBE program containing
all of the elements required under

§ 23.45 (see Attachment A). The
requirements of § 23.49 must also be
satisfied. To facilitate DOT review of
programs, each of the MBE program
elements should be addressed in the
same order as they appear in § 23.45.

MBE Policy Statement

Each recipient required to issue an
MBE policy statement in accordance
with § 23.45 (a) should include a copy of
the statement with its submission.

MBE Liaison Officer

In designating an MBE liaison officer
as required under § 23.45(b), the Chief
Executive Officer may appoint
personnel in other departments, such as -
legal, procurement, and construction, to
assist in carrying out the MBE program
and be held responsible and
accountable by the recipient for
exercising these functionsthrough the
regular performance evaluating process.
The person(s) designated and their
responsibilities should be spelled out in
the MBE program.

Affirmative Action Techniques to Insure
MBE Participation

In addition to the affirmative action
techniques listed in § 23.45(c), the
recipient may do the following to assist
MBEs:

—Provide information on its
organization and contractual needs;

—Offer instructions on bid
specifications, procurement policy,
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procedures, and general bidding
requirements;

—Permit MBEs to review and evaluate
successful bid documents of similar
procurement;

—Use debriefing sessions to explain
why certain bids were unsuccessful;

—Provide MBEs, projected
procurement information or contracting
schedules;

—Instruction on job performance
requirements;

—Certification, subcontracting and
bonding requirements.

This data may be disseminated
through written materials, seminars,
workshops, and specialized assistance
to individual firms.

MBEs must be knowledgeable about
the recipient’s procurement and
contracting activities in order to
participate. Efforts to facilitate MBEs
knowledge about the recipient's activity
may include holding seminars or
workshops periodically to acquaint the
MBE community with appropriate

. procurement and contracting
information. These sessions may be
closely coordinated with organizations
that are familiar with the problems
experienced by MBEs. As an alternative,
the recipient may invite an MBE trade
association or assistance agency to
conduct such workshops.

Handbook

Written contracting information may
also be made available through a
handbook containing the following:

—Procedures outlining specific steps
on how to bid;

—Prerequisites for bidding on
contracts;

—Information on how plans and
specifications can be obtained;

—Names of persons to contact
concerning questions on bid documents;

—Names of procurement officers and
office hours;

—Types of supplies and services
purchased;

—Explanations of standard contract
implementation procedures and
requirements, concerning such matters
as timely performance of work, contract
changes, and payment schedules.

Bid and Specification Information

Efforts to inform MBEs of bid notices
and specifications related to their
capability may include the following:

—The placement of bid notices in the
Commerce Business Daily, Dodge
Bulletin, MBE trade association
newsletter, major local newspapers, as
well as minority and female interest
periodicals;

—The development of mailing lists for
newsletters including MBEs and their
associations;

—The bid notices may be sent to MBE
trade associations, technical assistance
agencies, minority and female economic
development groups, and MBEs with
capabilities relevant to the bid notice as
identified by the recipient’s MBE data
bank;

—Bid specifications may be made
available to MBE contractor
associations and technical assistance
agencies;

MBEs and MBE organizations may be
provided with lists of majority firms
bidding as primes;

—A lead time of at least 20 days may
be used by both the recipient and firms
bidding as prime contractors, if
allowable, for advertisement of all
invitations for bid in order that all firms
have ample time to develop a complete
bid package or proposal and secure
necessary assistance;

—A pre-bid conference may be held
to provide firms with an opportunity to
ask questions about the MBE
requirements. -

Outreach: MBE Advisory Committee

The MBE program staff may make an
extensive outreach effort to encourage
MBE:s to discuss their capabilities with
the staff, so that more knowledge may
be obtained regarding these firms. An
open door policy should be maintained.
The creation of a Minority Business
Enterprise Advisory Committee may be
an effective tool in communicating with
MBEs. This committee has several
important functions including:

—Serving as an advocate for the local
minority business enterprise community;

—Providing a source of information to
identify additional MBEs;

—Providing assistance in resolving
major procurement and contracting
problems affecting MBEs;

—Communicating the recipient's MBE
program to minority and female
businesses;

—Assisting in developing MBE
program goals and procedures;

—Providing a sounding board to
assess proposed changes in the MBE
program;

—Providing an independent
assessment of the MBE program;

In order to be effective, the committee
should be composed of representatives
of MBE trade associations and MBE
assistance organizations. Selecting
individual minority business/female
business persons who do not represent a
formal association is frequently viewed
by MBE firms and non-minority
businesses as simply favoring one
individual. Members should be selected

primarily because of their knowledge of
business and/or the minority and female
business community. Efforts should be
made to obtain representation from the
various groups within the minority/
female community, The composition of
the committee should be reflective of the
types of improvements being considered
and undertaken. Committee members
may participate in a training session
which familiarizes them with Federal
requirements, administrative
procedures, and personnel relating to
their activities.

Procedures may also be developed for
the committee to make comments and
recommendations to both the chief
executive officer and the Board of
Directors. All proceedings should be
recorded and placed on file.

Program Submission

The recipient’s plans for setting up
any of these or other mechanisms
should be set out in the MBE program
submission, though the mechanisms
themselves does not have to be in place
at the time the program is submitted,
The program should include a general
timetable for establishing such
mechanisms, however.

Minority and Female Owned Banks

Recipients are encouraged to use
banks owned and contrelled by
minorities or women under § 23.45(d).
Recipients should include in their
agreements with prime contractors a
provision to encourage them to use the
services of banks owned and controlled
by minorities or women. Recipients may
also share any information acquired in
their investigations of the services
offered by those banks with the prime
contractors to facilitate the use of banks
owned and controlled by minorities or
women. MBE program submissions
should relate what has been and will be
done in this regard.

MBE Directory

In putting together an MBE Directory,
as required under § 23.45(e), recipients
may obtan information from the
following sources as well as by doing
research in their own areas.

—Names, addresses and telephone
numbers;

—Type of MBE (minority or female);

—Date business established;

—Legal structure of business;

—Perfent minority/female ownership;

—Capacity;

—Previous work experience;

—Bonding capability;

—Type of work/service provided;

—~Contact persons;

The directory may be categorized by
types of firms to facilitate identifying
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businesses with capabilities relevant to
a particular specification, request for
approval, or purchase order. It may also
be made available to bidders and
proposers in their efforts to meet the
MBE requirements. The directory may
be compiled from sources of MBE
capability information as well as
outreach efforts. The following is a
partial list of sources:

—State and local directories—In
some geographic areas detailed
capability information is contained in
these directories, while in other places
the data is too superficial to be of
practical use;

—MBE trade associations—These
associations are quite active in a
number of cities and will provide
information on their members;

—Local Minority Business
Development Agency (MBDA) funded
assistance agencies—These agencies
which provide management and
marketing technical assistance are also
sources of MBE capability data.

—Local and regional Small Business
Administration offices—SBA provides
loans and other services to small
businesses and therefore can be of
assistance in identifying MBEs. Also,
SBA certifies MBEs for a set-aside
program for Federal procurement,
referred to as the “8(a) Program";

—National Minority Supplier
Development Counsel MBE Data
Bank—Recipients can join this council
and obtain detailed data on MBE firms,
In addition, some individual major
corporations maintain lists of MBE
firms. The sources used to compile the
directory should be included therein.

In its MBE program submission,
recipients should include any directory
or part of a directory they have
compiled to date and their plans for
completing a directory (as to content,
specific efforts to find MBEs to list, and
timetables). A completed directory is
not required for MBE program approval
in 1980. However, a reasonable plan &
timetable for completing the directory is
required.

MBE Eligibility

The recipient must meet the
requirements of § 23.45(f) to ensure that
its MBE program benefits only minority
and women owned and controlled firms.
For a discussion of certification
requirements and procedures, the
recipient is referred to §§ 23.51 through
23.55. The rule requires recipients must
use Schedules A and B of the regulations
for determining MBE eligibility unless
the Department approves an alternate
method. Until OMB clears these forms,
however, their use, while strongly

recommended as policy in order to
prevent fraud, is not required.

Goals for MBEs

One of the questions most frequently
asked of the Department concerns how
recipients are to set the overall and
contract goals required by § 23.45(g) of
the regulation. Often, these questions
seem to be asking for a convenient
formula by which recipients can quickly
calculate goals, To our knowledge, no
such formula exists. However, a few
suggestions might be helpful to
recipients as they try to set overall and
contract goals.

Overall goals should reflect the full
range of the recipient's projected
contracting activities which the MBE
program will cover. Given that the
objective of the regulation is to increase
minority business participation in DOT-
assisted contracting, overall goals
should be set to call for an increase in
MBE participation above existing levels,
unless the recipient can show that it
cannot reasonably attain increased MBE
participation. In deciding what may be
an appropriate goal, a recipient may
take into account the size of the total
universe of contractors with which it
has dealt on DOT-assisted programs in
the past and the number of MBE firms
potentially able to do the kind of work
involved in DOT-assisted contracts
(whether or not the recipient has dealt
with these MBE firms before).

In order to set a reasonable overall
goal, the recipient should look hard for
MBE firms, taking such actions as
checking existing lists and directories of
MBEs, advertising in general and
minority-focus media asking MBEs to
make themselves known to the
recipient, and making direct contacts
with MBEs that it has worked with in
the past, associations of MBEs, and
minority community organizations, The
recipient may also take into account the
minority population of the area in which
it operates, though population usually
will be only a very general guide to the
appropriate percentage of MBE
participation that should be established
as an owverall goal. In areas where MBE
goals have already been set as the result
of action by recipients or other Federal,
state or local governments, these
goals—and the resultant MBE
participation—may also be a useful
guide to setting realistic goals,

These suggestions should be helpful to
recipients. Nevertheless, the Department
realizes that setting goals is not a
science, and that an exercise of
judgment is inevitably involved.
Particularly during this first year of
implementing the MBE regulation, the
Department intends in reviewing

recipients’ overall goals to take into
account the learning process that
recipients are undergoing. To this end, it
is important that recipients submit with
their MBE programs not only a goal but
a description of how they arrived at that
oal.
- In setting contract goals, a first point
of reference is the overall goal. Over the
time period covered by the overall goal,
the recipient should set contract goals
that will result in meeting the overall
goal. Clearly, individual contract goals
can vary from the overall goal,
depending on the location of the work
(for example, a contract in a large urban
area might reasonably have a higher
contract goal than a contract in a rural
area distant from a large city) and the
availability of MBEs to do the particular
kind of work involved in the contract. In
determining the availability of MBEs to
do the work, many of the'same
considerations discussed concerning
setting overall goals are applicable.

Identification of MBEs by Competitors

The regulation (§ 23.45(h)) establishes
a requirement that cempetitors for prime
contracts that wish to remain in
contention for contracts submit names
of another information about MBEs after
bids are opened but before contract
award. This mechanism was established
to reduce the adminjstrative burden on
contractors that would occur if all
competitors were required to submit this
information with their bids or proposals.
Language spelling out this requirement
should be included in all solicitations
that will have MBE contract goals.

Some recipients have said that this
provision will create a problem for them
by allowing competitors who have bid
too low to escape being awarded the
contract. This provision was not
intended to allow unrealistically low
bidders to evade their normal bid
responsibilities, and does not require
recipients to surrender any rights they
may have vis-a-vis bidders as the result
of bid bonds. However the Department
is reviewing this provision in light of
recipients’ experience with it,

Operation of Award Selection
Procedure

The preamble to the regulation, on
pages 21179-21180 describes how the
award selection procedure of § 23.45(i)
operates. The hypothetical example
used 0n these pages assumes, for
simplicity, that there is a single MBE
goal. However, under the regulation,
there are in fact dual MBE goals, one for
minority-owned firms and another for
women-owned firms. The question has
arisen how the award selection
procedure works in this case. The
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following hypothetical example
illustrates this process. The reviewers of
the goals need only perform a simple
arithmetic addition step before applying
the approach spelled out in the
regulation, by summing each bidder's
performance in meeting both goals.
However, in summing each bidder's
performance in meeting the goals,
bidders are never credited with
exceeding any single goal. For example,
if a minority business goal is 10 percent,
and the bidder has 12 percent
participation, it is still credited only
with 10 percent participation for
purposes of the award selection
procedure, Consider the following
bidding situation:

Women  Max. Minarities  Max. Total
5 credit 5 credit 10
pct. pet. pet.

¢

)

x@m

‘§§§3§s§f§%§s§s

F3

3
2 1 1
0

3
2
0

8 5

Each bidder is then listed by the sum
of its total goal achievement as follows:

Percent
credited

FZE3EEEE

The total of the goals for minorities
and women—10 percent in this
example—is the standard for
responsibility/responsiveness. The
presumption of insufficient reasonable
efforts of § 23.45(i) operates with respect
to those competilors falling below ten
percent total participation. The award
selection procedure then takes place as
explained on pages 21179-21180.

Consistency With State Law of Award
Selection Procedure

In order to be a responsible/
responsive bidder (proposer), a
contractor must meet MBE contracting
goals or demonstrate sufficient
reasonable efforts to do so. Meeting
contract goals or making sufficient
reasonable efforts to do so, no less than
meeting technical specifications or

complying with bid procedures, is a
necessary condition of responsiveness
and/or responsibility. Among
responsible and responsive bidders—
that is, those bidders that meet the MBE
requirements of the regulation, among
other things—the bidder offering the
lowest price, if that price is reasonable,
is awarded the contract. This procedure
changes award procedures only in that
it adds a new condition of
responsivenes and/or responsibility.
Consequently, the procedure is not
deemed by DOT to be inconsistent with
State statutes that require awards to the
lowest responsible and/or responsive
bidder.

MBE Compliance by Contractors and
Subrecipients

Recipients must include in their MBE
Programs the methods by which
contractors and subrecipients are to
comply with their MBE requirements, in
accordance with § 23.45(j).

MBE Set-Asides

As permitted under § 23.45(k), MBE
set-asides may be established. A set-
aside is a procurement technique that
limits consideration of bids or proposals
to those submitted by MBEs in cases
where MBEs with capabilities consistent
with contract requirements exist in
sufficient numbers to permit
competition. The designation of the
contracts to be set-aside should be
based on the known capabilites of MBEs
eligible to compete, thereby ensuring
that a qualified firm will be found and
increasing the possibility for
competition among eligible firms. At
least three MBEs with capabilities
consistent with contract requirements
must be available. These three firms
must actually submit bids or proposals
for the set-aside to operate if this is the
type of procurement for which bids of
proposal are usually submitted. This
provision is not intended, for example,
to prohibit sole-source procurements
using MBE. The MBE program should
specify the type or dollar value of
contracts to be set-aside and explain
that at least three MBEs must compete.
In order to use a set-aside properly, the
recipient would state in its solicitation
whether a set-aside will apply to
minority and/or female-owned and
controlled firms.

Exemptions

The basic purpose of an exemption is
to provide a means for handling
exceptional situations in which it would
be unreasonable to apply a generally
applicable regulation requirement to a
particular parts in a particular situation.
As a general matter, exemptions from

DOT rules may be granted only upon
showing of special local circumstances
and are not granted on the basis of
arguments made and considered during
rulemaking.

One ground on which an exemption
may be requested is that State or local
law prohibits a particular provision in
its program. Such a request for
exemption should include a legal
memorandum explaining how the
particular law relied upon affects the
recipient’s ability to comply with the
regulation. It should be emphasized that
this exemption provision is concerned
with only explicit legal prohibitions.

Where state or local law is silent with
respect to an action required by the
regulation, neither atithorizing nor
prohibiting it, there is no prohibition of
the kind referred to by the section. State
or local laws that require awards to be
made to the lowest responsible and/or
responsive bidder, for the reasons
above, are not considered to be legal
prohibitions against compliance with the
programs called for by the regulations.
Moreover, even in event that a certain
State or local law explicity and directly
prohibits a recipient from engaging in an
activity required by the regulation, the
Secretary still has discretion to grant or
not to grant the request for exemption.

For example, the Secretary could
exercise discretion not to grant an
exemption to a recipient where a local
law prohibited local public bodies from
setting any goal for the participation of
minority business in contracts. The
Secretary, of course, has no authority to
insist that a State or locality adjust its
laws to conform to a Department of
Transportation Regulation. However,
with respect to those public bodies that
wish to receive Department of
Transportation funds, the Department
does have the authority to condition
Federal financial assistance upon
compliance with Federal regulations and
policies. It is possible that in some cases
a recipient could remain eligible for
receiving Federal funds only if a state or
local law were changed to make
possible compliance with this
regulation.

Lead Agency Concept

For administrative convenience, DOT
has designated a lead agency to review
MBE programs. Recipients should
submit their MBE programs to the
following DOT operating
administrations, even if they receive
funds from other DOT elements as well:
Airports (FAA); State Departments of

.Transportation (FHWA); State Highway

Agencies (FHWA); Railroads (FRA);
Mass Transportation Agencies (UMTA);

Metropolitan Planning Organizations
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(UMTA); State Highway Safety Officers
(NHTSA). DOT will specifically
designate lead agencies for types of
recipient organizations not listed or in
cases where further guidance is needed.

Certification Appeals

Section 23.55 provides a forum to
appeal denials of certification as an
MBE. Under the regulation, only
certified MBEs count toward making
MBE goals, either for contractors or
recipients. At the same time, under
normal circumstances, the regulation
does not contemplate delays in
contracting actions or retroactive
changes in contracting actions caused
by certification problems. For this
reason, charges in the status of an MBE
as a result of a certification appeal
under section 23.55 have only a
prospective effect.

For example, if a bidder submits the
names of three firms it believes to be
minority businesses to the recipient, and
the recipient certifies only two of these
firms as MBEs, then the prime
contractor is credited only with the
percentages of the contract amount
attributable to these two certified MBEs,
even if this leaves the contractor short
of the MBE goal. In such a case, the
recipient should give the contractor a
reasonable time in which to substitute
another MBE for the firm denied
certification. The contractor should not
be allowed to change its overall price
quotation as a result of this substitution.
However, the recipient resolicit the
contract in such a case.

Subsequently, if the MBE denied
certification appeals this denial and the
Secretary grants the appeal, the firm will
be considered as a certified MBE for
purposes of all future contracts.
However, unless the certification appeal
has been granted before the original
contract is awarded, the award of the
original contract proceeds without
reference to the appeal. (In appropriate
cases, the Secretary or the operating
element concerned may instruct the
recipient to hold up award of the
contract for a reasonable time to permit
an appeal to be decided.) Neither the
MBE who appealed the certification
denial successfully or the prime
contractor who was to have used the
MBE in question is entitled under the
regulation to any relief with respect to
the award of the original contract.

In the reverse case, in which an MBE
is granted certification and, on the basis
of information supplied to the Secretary
by a third party, the Secretary decide
that the certification was in error and
should not have been granted, the
original contracting action is not
disturbed. That is, the prime contractor

for whom the disputed MBE is working
receives credit toward meeting the
contract goal with respect to award of
the prime contract. Neither the prime
contract or the subcontract is subject to
cancellation because of the subsequent
overturning of the recipient's
certification by the Secretary. (As with
appeals by an MBE denied certification,
the Secretary or the concerned operating
element may, in appropriate
circumstances, instruct the recipient to
delay award of a contract pending
resolution of a challenge to the
certification of the MBE.) When the
recipient has certified an MBE and the
certification is overturned, the recipient
may not count the dollar of the work
performed by the decertified MBE
toward its overall goal, however.

There is an important exception to
these principles. In the event that the
recipient's certification or refusal to
certify a firm as an MBE is found to be
discriminatory or in bad faith (e.g. the
recipient knew or should have known
that the MBE firm it certified was a
“front” for a non-minority firm, but
certified the firm anyway) retroactive
corrective action may be required by the
Department, For example, a prime or
subcontract could be cancelled and
resolicitation ordered. The MBE firm is
entitled to recover from the recipient the
costs it incurred to participate in the
original solicitation from the recipient.

Dated: June 27, 1980.
Issued at Washington, D.C.
Neil Goldschmidt,
Secretary of Transportation.

Attachment A—Applicant and Recipient
Requirement Chart

! Grant Category and Required MBE Program

Elements

(1) Funds exceeding $250,000 (exclusive of
transit vehicle purchases under sections 3,
5, and 17 of the Urban Mass Transportation
Act of 1964, as amended (UMTA Act), and
Federal Aid Urban Systems (FAUS);
23.45(e)-{i)

(2) Funds exceeding $100,000 under sections 6
and 8 of the UMTA Act; 23.45(e)-{i)

(3) Section 402 program funds of the National
Highway Traffic Safety Administration
(NHTSA); 23.45(e)-(i)

(4) Funds exceeding $250,000 awarded by the
Federal Aviation Administration (FAA) to
nonhub airports; 23.45(e)-{i}

(5) Funds exceeding $400,000 awarded by
FAA; 23.45(e)-{i)

(6) Planning funds in excess of $75,000
awarded by FAA: 23.45(e)-{i)

(7) Licenses under the Deep Water Port Act
of 1974; 23.45(e)-{i)

(8) Federal-aid highway program funds; all
elements under 23.45

(9) Funds exceeding $500,000 (exclusive
transit vehicle purchases under sections 3,
5, and 17 of the UMTA Act and FAUS; all
elements under 23.45

(10) Funds exceeding $200,000 under section 6
and 8 of the UMTA Act; all elements under
23.45

(11) Funds exceeding $500,000 awarded by
FAA to large, medium and small hub
airports; all elements under 23.45

{12) Financial assistance, including loan
guarantees, by the Federal Railroad
Administration and the United States
Railway Association; all elements under
23.45

[FR Doc. 80-20082 Filed 7-2-80; 8:45 am]
BILLING CODE 4910-82-M

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 78-12; Notice 2]

Lamps, Reflective Devices, and
Associated Equipment

AGENCY: National Highway Traffic
Safety Administration, Department of
Transportation.

ACTION: Final rule.

SUMMARY: This notice amends Motor
Vehicle Safety Standard No. 108 to
allow an optional method of measuring
side marker lamp light output for all
vehicles less than 30 feet in overall
length, regardless of width. This option
currently applies to all vehicles less
than 80 inches in overall width,
regardless of length. This amendment is
in response to a petition for rulemaking
submitted by Chrysler Corp. The effect
of the amendment is to remove a
restriction on vehicles which are
normally built in versions less than 80
inches in overall width but which have
derivatives that exceed this dimension.
EFFECTIVE DATE: July 3, 1980. Since the
amendment relieves a restriction it may
be made effective immediately.

FOR FURTHER INFORMATION CONTACT:
John Simeroth, Crash Avoidance
Division, Office of Vehicle Safety
Standards, National Highway Traffic
Safety Administration, 400 Seventh
Street, S.W., Washington, D.C. 20590
(202-426-2715).

SUPPLEMENTARY INFORMATION: A Notice
of Proposed Rulemaking on this subject
was published on September 7, 1978 (43
FR 39839).

Standard No. 108 requires the
photometric requirements for side
marker lamps to be met at test points 45
degrees outboard and inboard of the
lateral center line passing through the
lamp. However, if a vehicle is less than
80 inches in overall width, paragraph
54.1.1.8 of Motor Vehicle Safety
Standard No. 108 allows photometric
measurements of side marker lamps to
“be met for all inboard test points at a
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distance of 15 feet from the vehicle and
on a vertical plane that is perpendicular
to the longitudinal axis of the vehicle
and located midway between the front
and rear side marker lamps.” This
results in a measurement of less than 45
degrees instead of a fixed 45 degrees.

Chrysler Corp. petitioned that the
option be available to all vehicles
regardless of width, In its opinion, the
effect of differing requirements imposes
needless restrictions on smaller size
vehicles normally built in versions less
than 80 inches but which have special
derivatives which exceed this width:

“For example, a pick-up truck may be
designed with wraparound front or rear
lamps (that meet S54.1.1.8), If dual rear
wheels are installed on this same
vehicle, its width will exceed 80 inches
and different side marker lamp
requirements will apply * * * (and)
auxiliary lamps may have to be used on
these wider vehicles."

The NHTSA agreed with Chrysler's
views, but with the reservation that the
exception should not apply to vehicles
whose overall length is 30 feet or
greater, None of these vehicles are
currently eligible for this option since all
exceed 80 inches in overall width. Those
vehicles are required to have an
intermediate side marker lamp that is
centrally located between the front and
rear side marker lamps. All three
markers need to be clearly visible to
motorists from the side so that the
overall vehicle size is evident. Thus, for
vehicles 30 feet or longer the 45 degree
visibility angles are more appropriate
than the provisions of paragraph
$4.1.1.8. Accordingly, it was proposed
that $4.1.1.8 of 49 CFR 571,108 Motor
Vehicle Safety Standard No. 108 be
revised by deleting the words "'80 inches
in overall width" and substituting “30
feet in overall length.”

Six comments were received in
response fo the Notice of Proposed
Rulemaking, all of which supported it.
Typical was the opinion of American
Motors that it is inappropriate to have
differing side marker requirements
based on a criterion related to vehicle
width when the primary purpose of the
lamp is to indicate overall length.

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

In consideration of the foregoing,
paragraph $4.1.1.8 of 49 CFR 571.108,
Motor Vehicle Safety Standard No. 108
is revised as follows:

§571.108 Motor Vehicle Safety Standard
No. 108.

$4.1.1.8 For each motor vehicle less
than 30 feet in overall length, the
photometric-minimum candlepower
requirements for side marker lamps
specified in SAE Standard J592e
“Clearance, Side Marker, and
Identification Lamps”, July 1972, may be
met for all inboard test points at a
distance of 15 feet from the vehicle and
on a vertical plane that is perpendicular
to the longitudinal axis of the vehicle
and located midway between the front
and rear side marker lamps.

The agency has considered the
impacts of this amendment under
Executive Order 12044, “Improving
Government Regulations," and
determined that they are not significant.
Further, the impacts are so minor as not
to warrant the preparation of a
regulatory evaluation. The effect of the
amendment is to relieve a minor
restriction under which a manufacturer
in certain circumstances would have to
provide an additional or modified side
marker lamp.

The program official and attorney
responsible for developing this
amendment are John Simeroth and
Taylor Vinson respectively.

(Secs. 103, 119, Pub. L. 89-563, 80 Stat. 718 (15
U.S.C. 1392, 1407); delegation of authority at
49 CFR 1.50)

Issued on June 26, 1980.
Joan Claybrook,
Administrator.

[FR Doc. 80-16835 Filed 7-2-80: 8:45 am]
BILLING CODE 4910-50-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1033
[Service Order No. 1400, Amdt. No. 2]

Denver and Rio Grande Western
Railroad Co.; Authorized To Operate
Over Tracks of the Atchison, Topeka
and Santa Fe Railway Co.

AGENCY: Interstate Commerce
Commission.

ACTION: Amendment No. 2 to Service
Order No. 1400.

SUMMARY: This order amends Service
Order No. 1400, by extending its
expiration date until 11:59 p.m.,
September 30, 1980. Service Order No.
1400 authorizes DRGW to operate over
tracks of the ATSF near Fountain,
Colorado. This operation will provide
for more efficient operations, improve
car utilization, and transit time of unit
coal trains.

EFFECTIVE DATE: 11:59 p.m., June 30,
1980. Expires: 11:59 p.m. September 30,
1980.

FOR FURTHER INFORMATION CONTACT:
M. F. Clemens, Jr. (202) 275-7840.
SUPPLEMENTARY INFORMATION:

Decided: June 27, 1980.

Upon further consideration of Service
Order No. 1400 (44 FR 58913, 45 FR
23695), and good cause appearing
therefor: .

It is ordered,

Sections 1033, 1400, Service Order No.
1400, The Denver and Rio Grande
Western Railroad Company authorized
to operate over tracks of the Atchison,
Topeka and Santa Fe Railway Company
is amended by substituting the following
paragraph (e) for paragraph (e) thereof:

(e) Expiration date. The provisions of
this order shall expire at 11:59 p.m.,
September 30, 1980, unless modified,
changed or suspended by order of this
Commission.

Effective date. This amendment shall
become effective 11:59 p.m., June 30,
1980.

This action is taken under the
authority of 49 U.S.C. 10304-10305 and
11121-11126.

This order shall be served upon the
Association of American Railroads, Car
Service Division, as agent of the
railroads subscribing to the car service
and car hire agreement under the terms
of that agreement and upon the
American Short Line Railroad
Association. Notice of this order shall be
given to the general public by depositing
a copy in the Office of the Secretary of
the Commission at Washington, D.C.,
and by filing a copy with the Director,
Office of the Federal Register.

By the Commission, Railroad Service

Board, members Joe! E. Burns, Robert S.
Turkington and John H. O'Brien.

Agatha L. Mergenovich,
Secrelary.

[FR Doc. 80-19985 Filed 7-2-80: 8:45 am)
BILLING CODE 7035-01-M

49 CFR Part 1033
[Service Order No. 1420, Amdt. No. 1]

Tippecanoce Railroad Co.; Authorized
To Operate Over Tracks Leased From
the State of Indiana

AGENCY: Interstate Commerce
Commission.

ACTION: Amendment No. 1 to Service
Order No. 1420.

SUMMARY: This order amends Service
Order No. 1420, by extending its
expiration date until July 31, 1880, and is
conditioned upon timely filing of
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appropriate application for permanent expiration date until 11:59 p.m., August DEPARTMENT OF THE INTERIOR
authority. Service Order No. 1420 31, 1980, Transkentucky Transportation
authorizes Tippecanoe Railroad Railroad, Inc. (TTI) is authorized to Fish and Wildlife Service
Company to operate over tracks leased operate over tracks of Louisville and 50 CFR Part 32

from the State of Indiana.

EFFECTIVE DATE: 11:59 p.m., June 30,
1980, Expires: July 31, 1980,

FOR FURTHER INFORMATION CONTACT:
M. F. Clemens, Jr. (202) 275-7840.
SUPPLEMENTARY INFORMATION:

Decided: june 27, 1980.

Upon further consideration of Service
Order No. 1420 (45 FR 2655), and good
cause appearing therefor:

It is prdered,

Sections 1033, 1420, Service Order No.
1420, Tippecanoe Railroad Company
authorized to operate over tracks leased
from the State of Indiana is amended by
substituting the following paragraph (e)
for paragraph (e) thereof:

(e) Expiration date. The provisions of
this order shall expire at 11:59 p.m., July
31, 1980, unless modified, changed or
suspended by order of this Commission.

Effective date: This amendment shall
become effective at 11:59 p.m., June 30,
1880.

This action is taken under the
authority of 49 U.S.C. 10304-10305 and
11121-11126.

This order shall be served upon the
Association of American Railroads, Car
Service Division, as agent of the
railroads subscribing to the car service
and car hire agreement under the terms
of that agreement and upon the
- American Short Line Railroad
Association. Notice of this order shall be
given to the general public by depositing
a copy in the Office of the Secretary of
the Commission at Washington D.C.,
and by filing a copy with the Director,
Office of the Federal Register.

By the Commission, Railroad Service

Board, members Joel E,, Burns, Robert S.
Turkington and John H. O'Brien.

Agatha L, Mergenovich,
Secretary.

[FR Doc. 80-19983 Flled 7-2-50; 8:45 am]
BILLING CODE 7035-01-M

49 CFR Part 1033
[Service Order No. 1389, Amdt. No. 3]

Transkentucky Transportation
Raliroad Co,; Inc. Authorized To
Operate Over Tracks Abandoned by
Louisville and Nashville Railroad Co.

AGENCY: Interstate Commerce
Commission,

ACTION: Amendment No. 3 to Service
Order No. 1389.

SuMMARY: This order amends Service
Order No. 1389 by extending its

Nashville Railroad Company between
Maysville and Paris, Kentucky. TT1 has
filed an application for a certificate of
public convenience and necessity. This
amendment continues the Service Order
in effect pending the Commission's
decision upon the application.

EFFECTIVE DATE: 11:59 p.m., June 30,
1980. Expires: 11:59 p.m,, August 31,
1980,

FOR FURTHER INFORMATION CONTACT:

M. F. Clemens, Jr. {202) 275-7840.

SUPPLEMENTARY INFORMATION:
Decided: June 27, 1880.

Upon further consideration of Service
Order No. 1389, (44 FR 44853, 45 FR
14863, 45 FR 37843) and good cause
appearing therefor:

It is ordered:

Sections 1033, 1389, Service Order No.
1389, Transkentucky Transportation
Railroad Inc,, Authorized to Operate
Over Tracks Abandoned by the
Louisville and Nashville Railroad Co. is
amended by substituting the following
paragraph (g) for paragraph (g) thereof:

(g) Expiration date; The provisions of
this order are extended until 11:58 p.m.,
August 31, and shall expire unless
otherwise modified, amended or
vacated by order of this Commission.

Effective date. This amendment shall
become effective at 11:59 p.m., June 30,
1980.

This action is taken under the
authority of 49 U.S.C, 10304-10305 and
11121-11126.

This amendment shall be served upon
the Association of American Railroads,
Car Service Division, as agent of the
railroads subscribing to the car service
and car hire agreement under the terms
of that agreement and upon the
American Short Line Railroad
Association. Notice of this amendment
shall be given to the general public by
depositing a copy in the Office of the
Secretary of the Commission at
Washington, D.C., and by filing a copy
with the Director, Office of the Federal
Register.

By the Commission, Railroad Service
Board, members Joel E. Burns, Robert S.
Turkington and John H. O'Brien.

Agatha L. Mergenovich,
Secretary,

[FR Doc. 60-10984 Filed 7-2-80; 8:45]
BILLING CODE 7035-01-M

National Wildlife Refuges in North
Dakota; Hunting

AGENCY: Fish and Wildli.fe Service,
Interior.

ACTION: Special regulations.

suMMARY: The Director has determined
that the opening to hunting of certain
National Wildlife Refuges is compatible
with the objectives for which the areas
were established, will utilize a
renewable natural resource, and will
provide additional recreational
opportunity to the public. These special
regulations describe the conditions
under which hunting will be permitted
on portions of certain National Wildlife
Refuges in North Dakota.

EFFECTIVE DATES: August 1, 1980 through

May 1, 1981,

FOR FURTHER INFORMATION CONTACT:

The Area Manager or appropriate

Refuge Manager at the address or

telephone number listed below:

Gilbert E. Key, Area Manager, U.S. Fish
and Wildlife Service, 1500 Capitol
Avenue, Bismarck; North Dakota *
58501, Telephone: (701) 255-4011, X~
401.

John R. Foster, Refuge Manager,
Arrowwood, Long Lake & Chase Lake,
National Wildlife Refuges, Rural
Route 1, Pingree, North Dakota 58478,
Telephone: (701) 285-3341.

Ronald D. Shupe, Reflige Manager,
Audubon and Lake Nettie National
Wildlife Refuges, Rural Route 1,
Coleharbor, North Dakota 58531,
Telephone; (701) 442-5474,

John L. Venegoni, Refuge Manager, Des
Lacs, Lostwood, White Lake and Lake
Zahl National Wildife Refuges, P.O.
Box 578, Kenmare, North Dakota
58748, Telephone: (701) 385-4046.

Lyle A. Stemmerman, Refuge Manager,
Lake Alice National Wildlife Refuge,
P.O. Box 908, Devils Lake, North
Dakota 58301, Telephone: (701) 662~
2924,

Darold T. Walls, Refuge Manager, .
Clark Salyer National Wildlife Refuge,
Upham, North Dakota 58789,
Telephone: (701) 768-2548.

David G. Potter, Refuge Manager,
Tewaukon National Wildlife Refuge;
Rural Route 1, Cayuga, North Dakota
58013, Telephone: (701) 724-3598,

Maurice B. Wright, Refuge Manager, .

. Upper Souris National Wildlife
Refuge, Rural Route 1, Foxholm, North
Dakota 58738, Telephone: (701) 468~
5468.
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SUPPLEMENTARY INFORMATION: Merle O.
Bennett (701) 255-4011, ext. 417 is the
primary author of these special
regulations.

General Conditions

Hunting on portions of the following
refuges shall be in accordance with
applicable State and Federal seasons
and regulations, subject to additional
special regulations and conditions as
indicated. Portions of refuges which are
open to hunting are designated by signs
and/or delineated on maps. Special
conditions applying to individual refuges
and maps are available at refuge
headquarters or from the Office of the
Area Manager (addresses listed above).

The Refuge Recreation Act of 1962 (16
U.S.C. 460K) authorizes the Secretary of
the Interior to administer such areas for
public recreation as an appropriate
incidental or secondary use only to the
extent that it is practicable and not
inconsistent with the primary objectives
for which the areas were established. In
addition, the Refuge Recreation Act
requires that before any area of the
refuge system is used for forms of
recreation not directly related to the
primary purposes and functions of the
area, the Secretary must find that: (1)
Such recreational use will not interfere
with the primary purposes for which the
area was established, and (2) funds are
available for the development,
operation, and maintenance of the
permitted forms of recreation.

The recreational use authorized by
these regulations will not interfere with
the primary purposes for which these
refuges were established. This
determination is based upon
consideration of, among other things, the
Service's Final Environmental Statement
on the operation of the National Wildlife
Refuge System published in November
1976. Funds are available for the
administration of the recreational
activities permitted by these regulations.

§ 32.32 Special regulations: Big game
hunting for individual wildlife refuge areas.

North Dakota
Arrowwood National Wildlife Refuge

Archery deer hunting and firearms
deer hunting are permitted on
designated areas of the refuge, in
accordance with the following special
sonditions:

1. Archery deer hunting is closed from
the day before the waterfowl hunting
season until the day following the
firearm deer season.

2. Special refuge hunting permits are
required the first 2% days of the firearm
deer season.

3. Fox may be taken by deer license
holders during the firearm deer season.

Chase Lake National Wildlife Refuge

Archery deer hunting and firearms
deer hunting are permitted on the entire
refuge, in accordance with the following
special conditions:

1. Archery deer hunting is closed from
the day before the waterfow] hunting
season until the day following the
firearms deer season.

Long Lake National Wildlife Refuge

Archery deer hunting and firearms
deer hunting are permitted on
designated areas of the refuge, in
accordance with the following special
conditions:

1. Archery deer hunting is closed from
the day before the waterfowl hunting
season until the day following the
firearms deer season.

Slade Lake National Wildlife Refuge

Archery deer hunting and firearms
deer hunting are permitted on
designated areas of the refuge, in
accordance with the following special
conditions:

1. Archery deer hunting is closes from
the day before waterfowl hunting
season until the day following the
firearms deer season.

Audubon National Wildlife Refuge

Archery deer hunting and firearms
deer hunting are permitted on
designated areas of the refuge, in
accordance with the following special
conditions:

1. Archery deer hunting is closed until
the day following the firearms deer
season.

2. Special refuge hunting permits are
required the first 2% days of the
firearms deer season.

Lake Nettie National Wildlife Refuge

Archery deer hunting and firearms
deer hunting are permitted on
designated areas of the refuge, in
accordance with the following special
conditions:

1. Archery deer hunting is closed until
the day following the firearms deer
season.

Des Lacs National Wildlife Refuge

Firearms deer hunting is permitted on
designated areas of the refuge.

Lostwood National Wildlife Refuge

Firearms deer hunting is permitted on
designated areas of the refuge.

White Lake National Wildlife Refuge

Archery deer hunting is permitted on
the entire refuge, in accordance with the
following special condition:

1. Archery deer hunting is closed from
the day before the waterfow] hunting
season until the end of the State
firearms deer season.

Lake Zahl National Wildlife Refuge

Archery deer hunting is permitted on
designated areas of the refuge, in
accordance with the following special
conditions:

1. Archery deer hunting is closed from
the day before the waterfowl hunting
season until the day following the State
firearms deer season.

J. Clark Salyer National Wildlife Refuge

Archery deer hunting and firearms
deer hunting are permitted on the entire
refuge, in accordance with the following
special conditions:

1. Archery deer hunting is closed
during the waterfowl hunting season on
all portions of the refuge except that
area south of the Upham-Willow City
road.

2. Special refuge hunting permits are
required the first 2% days of the
firearms hunting season.

Lake Alice National Wildlife Refuge

Archery deer hunting and firearms
deer hunting are permitted on
designated areas of the refuge, in
accordance with the following special
conditions: A A

1. Archery deer hunting is closed from
the day before the waterfowl hunting
season until the day following the State
firearms deer season.

2. The special archery hunting unit,
including access roads and parking
areas, is closed to all entry during the
waterfowl hunting season.

3. Firearms deer hunting is permitted
only on the general public hunting unit.

Tewaukon National Wildlife Refuge

Archery deer hunting is permitted on
designated areas of the refuge, in
accordance with the following
conditions:

1. Archery deer hunting is closed until
the day following the State firearms
deer season.

Upper Souris National Wildlife Refuge

Archery deer hunting and firearms
deer hunting are permitted on the entire
refuge, in accordance with the following
special conditions:

1, Archery deer hunting is closed from
the day before waterfowl hunting
season until the day following the
firearms deer season.




Federal Register / Vol. 45, No. 130 / Thursday, July 3, 1980 / Rules and Regulations

45291

§32.12 Special reguiations: Hunting of
migratory game birds for individual wildlite
refuge areas.

Lake Alice National Wildlife Refuge
Hunting of geese, ducks, coots and
mergansers is permitted on designated

areas of the refuge, in accordance with
the following special conditions:

1. Hunting of grouse and partridge is
closed on that portion of the refuge
south of Highway 50 during the deer
firearms season.

2. Grouse and partridge hunting is
permitted north of Highway 50, only
following the close of the deer firearms
season.

3. The refuge is closed to the hunting

1. Waterfowl hunting is permitted only  of pheasants.

on the general public hunting unit.

2. Retrieval zones are designated
between the hunting areas and the
closed areas for the retrieval of dead or
wounded game only. The use or
possession of firearms within the
retrieval zone is prohibited.

|. Clark Salyer National Wildlife Refuge

Hunting of geese, ducks, coots and
mergansers is permitted on nine
designated public hunting areas of the
refuges,

§3222 Special regulations: Hunting of
upland game for individual wildiife refuge
areas.

Arrowwood National Wildlife Refuge

Hunu.rag of upland game birds is
permitted on the refuge, in accordance
with the following special conditions:

1. Pheasant, growse and partridge
hunting is permitted on the entire refuge
following the deer firearms season.

Lake Alice National Wildlife Refuge

Hunting of upland game birds is
permitted on designated areas of the
refuge, in accordance with the following
special conditions;

1. Pheasant, grouse and partridge
hunting is permitted only on the
designated public hunting unit of the
refuge.

2. Pheasant hunting will be permitted
only during the State early pheasant
hunting season.

. Clark Salyer National Wildlife Refuge

Hunting of upland game birds is
permitted on designated areas of the
refuge, in accordance with the following
special conditions:

1. Nine designated public hunting
areas are open to the hunting of all game
birds during the regular State seasons.

2. In addition, grouse and partridge
hunting is permitted on that portion of
the refuge south of the Upham-Willow
City road during the entire State season,

3. Pheasant, grouse and partridge
hunting is permitted on the entire refuge
following the deer firearms season.

Lostwood National Wildlife Refuge

Hunting of upland game birds is
permitted on designated areas of the
refuge, in accordance with the following
special conditions:

Dated: June 26, 1980.
M. S. Zschomler,
Acting Area Manager, Bismarck, North
Dakota.
[FRBoc. 60-19948 Filod 7-2-80; 845 am|
BILLING CODE 4310-55-8

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheﬁc
Administration

50 CFR Parts 811 and 656

Atlantic Mackerel Fishery

AGENCY: National Oceanic and
Atmospheric Administration (NOAA)/
Commerce,

ACTION: Promulgation of final
regulations,

SUMMARY: These regulations make final
the proposed regulations implementing
Amendment No. 1 (amendment) to the
Fishery Management Plan for Atlantic
Mackerel (FMP),

The FMP for the mackerel fishery of
the Northwest Atlantic provides for the
conservation and management of
Atlantic mackerel. The regulations
implementing the FMP, and this
amendment, control fishing by foreign
and domestic vessels within the United
States fis conservation zone.

The amendment to the FMP; (1)
Establishes a new optimum yield (OY);
(2) increases the domestic annual
harvest estimate (DAH); (3) increases
the total allowable level of foreign
fishing (TALFF); {4) eliminates the
allocation of DAH between commercial
and recreational fisheries; and (5)
establishes a reserve for in-season
allocation to TALFF. ~

All regulations governing foreign
fishing for mackerel contained in 50 CFR

. Part 611 are continued in effect without

«_change. These regulations also (1)
implement the April 1, 1980-March 31,
1981 fishing year established by the
amendment, {2) continue mandatory
reporting for vessel operators and
dealers/processors, and (3) continue the
permit system instituted under the FMP,
EFFECTIVE DATE: June 30, 1980,

FOR FURTHER INFORMATION CONTACT:
Mr, Allen E. Peterson, Jr,, Regional
Director, Northeast Region, National

\

Marine Fisheries Service, 14 Elm Street,
Gloucester, Massachusetts 01930—
Telephone (617) 281-3600.
SUPPLEMENTARY INFORMATION: The FMP
was prepared by the Mid-Atlantic
Fishery Management Council (Council)
and approved by the Asgsistant
Administrator for Fisheries, NOAA
(Assistant Administrator) on July 3,
1979, in accordance with the Fishery
Conservation and Management Act of
1976, as amended. Final regulations
implementing the management measures
contained in the FMP were published on
February 21, 1980 (45 FR 11497). Those
regulations established annual harvest
levels on a fishing year basis (April 1-

- March 31) for both domestic and foreign

fishing vessels harvesting Atlantic
mackerel (Scomber scombrus), as well
as a mechanism for making in-season
reallocations of mackerel between the
domestic commercial and recreational
fisheries. The FMP was to expire on
April 1, 1980,

On March 17, 1980, the Assistant
Administrator partially approved
Amendment #1 to the FMP. The
amendment, notice of proposed
rulemaking, and request for comments
were published in the Federal Register
on April 3, 1980 (45 FR 22144). The
proposed regulations were also
implemented on an emergency basis on
April 1, 1980 (45 FR 21256) for a 45-day
period and were extended for an
additional 45-day period on May 15,
1980 (45 FR 32002). They expire on June
30, 1980.

A summary of the changes made to
the FMP by this amendment follows:

New Optimum Yield

The 1979 assessment indicated a
significant increase in the Atlantic
mackerel total stock size from about
515,000 mt in 1978 to about 631,000 mt in
1979. An abundant 1978 year class is
primarily responsible for this increase
and the result should be a significant
increase in spawning stock size in 1980,
The maximum sustainable yield for
Atlantic mackerel is estimated at
210,000 mt to 230,000 mt. The Council
raised the OY for the 1980-81 fishing
year to 30,000 mt, a conservative level
which will permit further stock
rebuilding,

Increase in DAH

The Council expects domestic
recreational catches to rise with the
increased abundance of mackerel.
Insufficient information is available to
estimale adequately the impact of
increased stock abundance on the
domestic commercial harvest. DAH is
increased to 20,000 mt in anticipation of
fishery growth reflecting the mackerel
stock increase.
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Elimination of the allocation of DAH
between commercial and recreational
fisheries

The original FMP established a DAH
of 14,000 mt. At this level of allowable
removals, it was considered prudent to
allocate 9,000 mt to recreational
fishermen and 5,000 mt to commercial
fishermen to help ensure historic
division of the catch. With the increase
of DAH to 20,000 mt, and the availability
of a reserve, the Council considered it
unnecessary to maintain this distinction.

Reserve and TALFF

The Council's uncertainty as to the
exact harvesting capacities of the
domestic recreational and commercial
fisheries resulted in the establishment of
a reserve of 6,000 mt of mackerel. The
reserve is first available to domestic
fishermen but will be made available to
TALFF if it is ascertained that domestic
fishermen will not harvest it. The TALFF
if 4,000 mt, the difference between OY
and DAH plus the reserve. The increase
in TALFF should allow foreign vessels
to conduct their directed fisheries for
squid and hake, despite an increased
incidental take of mackerel.

The Assistant Administrator
disapproved the Council's mechanism
for allocation of reserve to TALFF (45
FR 22144) and the Mid-Atlantic Council
was given 45 days to respond to this
decision. Regulations will be proposed
in the near future to implement an
allocation procedure (§ 656.22).

Public Comments

Three letters were received
commenting on the proposed
rulemaking. A summary of the

comments and NOAA’s response appear *

below, along with other revisions made
as the result of internal agency review
of the proposed rulemaking.

§ 656.1 Purpose and Scope.

One commenter questioned the
legality of the management unit's
extension beyond the confines of the
Mid-Atlantic area, since the FMP had
not been approved officially by the New
England or South Atlantic Councils.
Although the FMP was developed by the
Mid-Atlantic Council, there was direct
consultation with, and contribution
from, the New England and South
Atlantic Councils. Public hearings were
held in these geographic areas and
significant comments were received.
Specific documentation appears in the
Environmental Impact Statement (EIS)
for the initial FMP. Since the Mid-
Atlantic Council has been designated to
prepare the FMP for this species, the
FCMA does not require formal approval
by other Councils even though the

management unit may extend into their
geographic areas of authority. However,
since Atlantic mackerel are not
indigenous to the Gulf of Mexico, and
since there was no intent te include the
Gulf in the fishery management unit, the
description of the unit has been changed
toread: * * * that portion of the
Northwest Atlantic Ocean over which
the United States exercises exclusive
management authority, excluding the
Gulf of Mexico.

§ 656.2 Definitions.

The U.S. Coast Guard suggested a
new definition for “Vessel of the Unitéd
States,” to include vessels over five net
tons which had no U.S. documentation
but had a number issued under the
National Coordinated Boating Safety
Program. NOAA's proposed definition,
which is also used in the foreign fishing
regulations and in regulations
implementing many FMPs, prevents
foreign vessels over five net tons from
qualifying as a U.S. vessel by obtaining
a Boating Safety number from a State.
The current definition provides a better
expression of the Act's distinction
between U.S. and foreign fishing
vessels; therefore no change has been
made. NOAA is considering other
means to deal with the problem raised
by the Coast Guard of domestic vessels
over five net tons which, for technical
reasons, may be ineligible for U.S.
documentation.

§ 656.5 Recordkeeping and Reporting.

Two commenters stated that the Act
does not authorize the requirement that
fish dealers and processors report
information relative to first purchases
(§ 656.5(b)). The Act authorizes the
establishment of mandatory dealer and
processor reporting under Sections
303(a)(5) and 303(b)(7). NOAA has
determined that such reporting
measures are necessary and appropriate
for the management of the Atlantic
mackerel fishery.

One commenter stated that the record
inspection provisions of § 656.5(b)
expanded the scope of the information
subject to inspection and broadened the
scope of the locations where records
could be inspected. That proposed
paragraph (§ 656.5(b)(4)) has been
reserved and will be reproposed after

NOAA has completed its processor-
reporting system and has determined its
data needs with greater specificity.
Another reserved paragraph,

§ 656.5(b)(2) on processing capacity, will
be proposed at that time.

FMP Approval

The Assistant Administrator has
reviewed the comments received on
Amendment No. 1 to the Atlantic
Mackerel FMP and finds that the
amendment is consistent with the
National Standards, other provisions of
the Act and other applicable law.

Environmental Impact

Development and implementation of
Amendment No. 1 to the FMP has been
deemed a major Federal action
significantly affecting the quality of the
human environment. Under provisions
of the National Environmental Policy
Act of 1969, a supplement to the final
environmental impact statement has
been prepared and a notice of
availability was published on June 2,
1980 (45 FR 37275).

Executive Order 12044

On March 17, 1980, the Administrator
determined that this action was not
significant with respect to Executive
Order 12044, No regulatory analysis was
prepared.

Administrative Procedures Act
The Assistant Administrator has
determined that the 30-day “‘cooling™
period required under the
Administrative Procedures Act should
be waived so that these regulations may
become effective on or before June 30,
1980. A delay in implementation would
result in a regulatory hiatus affecting
both domestic and foreign fishing and
could affect conservation efforts.
Signed at Washington, D.C., this 30th day
of June 1980.
Winfred H. Meibohm,
Executive Director, Natianal Marine
Fisheries Service. -
(16 U.S.C, 1801, et seq.)

50 CFR is revised as follows:

PART €11—FOREIGN FISHING

§611.20 (Appendix 1) [Revised]
1. 50 CFR 611.20, Appendix 1, is
revised to read as follows:

Species  Species
code

Area oy DAH JVP  Reserve TALFF

1. Northwest Atlantic Ocean fisheries.

B. Mackerel fisheries of the Attantic mackerel ...
Northwest Atiantic.

. . -

30,000 20,000.....ce... 6000 4,000

»
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2. 50 CFR Part 656 is revised to read as
follows:

PART 656—ATLANTIC MACKEREL
FISHERY

Subpart A—General Provisions

Sec.

656.1
656.2
656.3

Purpose and scope.

Definitions.

Relation to other laws,

6564 Vessel permits and fees.

656.5 Recordkeeping and reporting
requirements.

656.6 Vessel identification.

656.7 Prohibitions,

656.8 Enforcement.

656.9 Penalties.

Subpart B—~Management Measures

656.20 Fishing year.

656.21 Allowable levels of harvest.

656.22 Allocation.

656.23 Closure of fishery.

656.24 Area/time restrictions. [Reserved]

656.25 Gear/vessel equipment restrictions,
[Reserved]

656.26 Eiffort restrictions. [Reserved]

Authority: 16 U.S.C. 1801 et seq.

Subpart A—General Provisions

§656.1 Purpose and scope.

(a) The regulations in this part: (1)
Implement the Fishery Management
Plan for the Mackerel Fishery of the
Northwest Atlantic Ocean, which was
prepared and adopted by the Mid-
Atlantic Fishery Management Council
and approved by the Assistant
Administrator; and (2) govern fishing for
Atlantic mackerel by fishing vessels of
the United States within that portion of
the Northwest Atlantic Ocean over
which the United States exercises
exclusive fishery management authority,
excluding the Gulf of Mexico.

(b) The regulations governing fishing
for Atlantic mackerel by foreign vessels
in the fishery conservation zone are
contained in 50 CFR Part 6811. Appendix
I to 50 CFR 611.20 contains the TALFF
for Atlantic mackerel.

§656.2 Definitions.

In addition to the definitions in the
Act, the terms used in this part shall
have the following meanings:

Act means the Fishery. Conservation
and Management Act of 1976, as
amended, 16 U.S.C. 1801 et seq.

Asgistant Administrator means the
Assistant Administrator for Fisheries of
the National Oceanic and Atmospheric
Administration, Department of
Commerce, or an individual to whom
appropriate authority has been
delegated.

Atlantic mackerel or mackerel means
the species Scomber scombrus ranging
from Labrador to North Carolina.

Authorized Officer means:

(a) Any commissioned, warrant, or
petty officer of the U.S. Coast Guard;

(b) Any certified enforcement officer
or special agent of the National Marine
Fisheries Services;

{c) Any officer designated by the head
of any Federal or State agency which
has entered into an agreement with the
Secretary of Commerce and the
Commandant of the U.S. Coast Guard to
enforce the provisions of the Act; or

(d) Any U.S. Coast Guard personnel
accompanying and acting under the
direction of any person described in
paragraph (a) of this definition.

Catch, take, or harvest includes, but is
not limited to, any activity which results
in mortality to any mackerel or in
bringing any mackerel on board a
vessel.

Charteror party boat means any
vessel which carries passengers for hire
to engage in fishing.

Fishery Conservation Zone (FCZ)
means that area adjacent to the United
States which, except where modified to
accommodate international boundaries,
encompasses all waters from the
seaward boundary of each of the coastal
States to a line on which each point is
200 nautical miles from the baseline
from which the territorial sea of the
United States is measured.

Fishery Management Plan (FMP)
means the Fishery Management Plan for
the Mackerel Fishery of the Northwest
Atlantic Ocean, and any amendments
thereto,

Fishing includes any activity, other
than scientific research activity
conducted by a scientific research
vessel, which involves:

(a) The catching, taking, or harvesting
of mackerel;

(b) The attempted catching, taking, or

_ harvesting of mackerel;

(c) Any other activity which can
reasonably be expected to result in the
calching, taking, or harvesting of
mackerel; or

(d) Any operations at sea in support
of, or in preparation for, any activity
described in paragraph (a), (b) or (c) of
this definition. :

Fishing trip means a period of time
during which fishing is conducted,
beginning when the vessel leaves port
and ending when the vessel returns to
port.

Fishing vessel means any vessel, boat,

ship, or other craft which is used for,
equipped to be used for, or of a type
which is normally used for: (a) Fishing;
or (b) aiding or assisting one or more
vessels at sea in the performance of any
activity relating to fishing, including but
not limited to, preparation, supply,
storage, refrigeration, transportation, or
processing,

Fishing week means the weekly
period beginning 0001 hours Sunday and
ending 2400 hours Saturday.

Operator, with respect to any fishing
vessel, means the master or other
individual on board and in charge of
that vessel.

Owner, with respect to any fishing
vessel, means:

(a) Any person who owns that vessel
in wholée or in part;

(b) Any charterer of the vessel,
whether bareboat, time or voyage;

(c) Any person who acts in the
capacity of a charterer, including but not
limited to parties to a management
agreement, operating agreement, or any
similar agreement that bestows control
over the destination, function, or :
operation of the vessel; or

(d) Any agent designated as such by a
person described in paragraph (a), (b) or
(c) of this definition.

Person means any individual (whether
or not a citizen or national of the United
States), corporation, partnership,
association, or other entity (whether or
not organized or existing under the laws
of any State), and any Federal, State,
local, or foreign government or any
entity of any such government.

Person who receives Atlantic
mackerel for a commercial purpose
means any person (excluding
governments and governmental entities)
engaged in commerce who is the first
purchaser of mackerel. The term
includes, but is not limited to, dealers,
brokers, processors, cooperatives, or
fish exchanges. It does not include a
person who only transports mackerel
between a fishing vessel and a first
purchaser.

Regional Director means the Regional
Director, Northeast Region, National
Marine Fisheries Service, Federal
Building, 14 Elm Street, Gloucester,
Massachusetts 01930; or a designee.

Regulated species means any species
for which fishing by a vessel of the
United States is regulated pursuant to
the Act.

United States harvested mackerel
means mackerel caught, taken, or
harvested by vessels of the United
States under this part, whether or not
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such mackerel is landed in the United
States.

Vessel of the United States means:

(a) Any vessel documented or
numbered by the United States Coast
Guard under United States law; or

(b) Any vessel under five net tons
which is registered under the laws of
any State.

§656.3 Relation to other laws.

(a) Persons affected by these
regulations should be aware that other
Federal and State statutes and
regulations may apply to their activities,

(b) All fishing activity, regardless of
species sought, is prohibited pursuant to
15 CFR Part 924, on the U.S.S. Monitor
Marine Sanctuary, which is located
approximately 15 miles southwest of
Cape Hatteras off the coast of North
Carolina (35°00'23"N., 75°24'32""W.).

§656.4 Vessel permits and fees.

(a) General. Every fishing vessel
which fishes for Atlantic mackerel under
this Part must have a fishing permit
issued under this section. Vessels are
exempt from this requirement if they
catch no more than 100 pounds of
mackerel per trip.

(b) Eligibility. [Reserved]

(c) Application. (1) An application for
a fishing permit under this part must be
submitted and signed by the owner or
operator of the vessel on an appropriate
form obtained from the Regional
Director. The application must be
submitted to the Regional Director at
least 30 days prior to the date on which
the applicant desires to have the permit
made effective,

(2) Applicants shall provide all the
following information:

(i) The name, mailing address
including ZIP code, and telephone
number of the owner of the vessel;

(ii) The name of the vessel;

(iii) The vessel's United States Coast
Guard documentation number, or the
vessel's State registration number for
vessels not required to be documented
under provisions of Title 46 of the
United States Code;

(iv) The home port or principal port of
landing, gross tonnage, radio call sign,
and length of the vessel;

(v) The engine horsepower of the
vessel and year the vessel was built;

(vi) The type of construction, type of
propulsion, and type of echo sounder of
the vessel;

“ (vii) The permit number of any current
or previous Federal fishery permit
issued to the vessel;

(viii) The approximate fish hold
capacity of the vessel;

(ix) The type and quantity of fishing
gear used by the vessel;

(x) The average size of the crew,
which may be stated in terms of a
normal range; and

(xi) Any other information concerning
vessel and gear characteristics
requested by the Regional Director.

(3) Any change in the information
specified in paragraph (c)(2) of this
section shall be submitted in writing to
the Regional Director by the owner
within 15 days of any such change.

(d) Fees. No fee is required for any
permit issued under this Part.

(e) Issuance. The Regional Director
shall issue a permit to the applicant not
later than 30 days from the receipt of a
completed application.

(f) Expiration. A permit shall expire
upon any change in vessel ownership,
registration, name, length, gross
tonnage, fish hold capacity, home port
or the regulated fisheries in which the
vessel is engaged.

(g) Duration. A permit shall continue
in effect until it expires or is revoked,
suspended, or modified pursuant to 50
CFR Part 621.

(h) Alteration. No person shall alter,
erase, or mutilate any permit. Any
permit which has been intentionally
altered, erased, or mutilated is invalid.

(i) Replacement. Replacement permits
may be issued by the Regional Director
when requested in writing by the owner
or operator stating the need for
replacement, the name of the vessel, and
the fishing permit number assigned. An
application for a replacement permit
shall not be considered a new
application.

(i) Transfer. A permit issued under
this Part is not transferable or
assignable. A permit shall be valid only
for the fishing vessel and owner for
which it is issued.

(k) Display. A permit issued under
this Part must be carried on board the
fishing vessel at all times, The operator
of a fishing vessel shall present the
permit for inspection upon request of
any Authorized Officer.

(1) Sanctions. Subpart D of 50 CFR
Part 621 (Civil Procedures) governs the
imposition of sanctions against a permit
issued under this part. As specified in
that Subpart D, a permit may be
revoked, modified, or suspended if the
permitted fishing vessel is used in the
commission of an offense prohibited by
the Act or these regulations, or if a civil
penalty or criminal fine imposed under
the Act is not paid.

§656.5 Recordkeeping and reporting
requirements.

(a) Fishing vessel records. (1) The
operator of any fishing vessel issued a
permit to fish for mackerel under this
part shall:

(i) Maintain on board the vessel an
accurate and complete fishing vessel °
record on forms supplied by the
Regional Director;

(i) Make the fishing vessel record
available for inspection or reproduction
by an Authorized Officer at any time
during or after a fishing trip;

(iii) Keep each fishing vessel record
for one year after the date of the last
entry in the fishing vessel record; and

(iv) Submit fishing vessel records, as
specified in § 856.5(a)(2).

(2) The owner or operator of any
fishing vessel conducting any fishing
operation subject to this part shall:

(i) Submit a complete fishing vessel
record to a location designated by the
Regional Director 48 hours after the end
of any fishing week or fishing trip
{whichever time period is longer) during
which any regulated species were taken;
or

(ii) Submit a statement to a location
designated by the Regional Director 48
hours after the end of any calendar
week within which no fishing for any
regulated species occurred.

(3) Fishing vessel records shall
contain information on a daily basis for
the entirety of any trip during which
mackerel or any other regulated species
are caught. The information shall
include dates of fishing, type and size of
gear used, areas fished, duration of
fishing time, time period of tow or gear
set, and the estimated weight of each
species taken,

(4) A request for exemption from the
provisions of paragraph (a)(2)(ii) of this
section shall be submitted in writing to
the Regional Director. Such request shall
state the reason for the request and the
period of time for which the exemption
is to apply. The Regional Director may
issue an exemption for a period of time
greater than two months and less than
ten months. If an exemption is issued,
the Regional Director must be notified in
writing of the operator's intent to
resume fishing before fishing may be
resumed.

(5) The Assistant Administrator may
revoke, modify, or suspend the permit of
a fishing vessel whose owner or
operator falsifies or fails to submit the
records and reports prescribed by this
section, in accordance with the
provisions of 50 CFR Part 621,

(b) Fish dealer or processor reporis.
(1) Any person who receives Atlantic
mackerel for a commercial purpose from
a fishing vessel subject to this part shall
file a weekly report (Sunday through
Saturday) within 48 hours of the end of
the week in which mackerel is received,
This report shall include information on
all first purchases of mackerel and all
other fish made during the week. Such
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information shall include date of
transaction, name of the vessel from
which mackerel was received, and the
amount and price paid for mackerel and
all other fish received.

(2) Domestic mackerel processing
capacity. [Reserved]

(3) Reports required by § 656.5(b) shall
be made on forms supplied by the
Regional Director and submitted to a
location designated by him.

(4) Inspection of records. [Reserved]

§656.6 Vessel identification.

(a) Official Number. Each fishing
vessel subject to this part and over 25
feet in length shall display its Official
Number on the port and starboard sides
of the deckhouse or hull and on an
appropriate weather deck so as to be
clearly visible from enforcement vessels
and aircraft. The Official Number is the
documentation number issued by the
U.S. Coast Guard for documented
vessels or the registration number
issued by a State or the U.S. Coast
Guard for undocumented vessels,

(b) Numerals. (1) The Official Number
shall be at least 18 inches in height for
fishing vessels over 65 feet in length and
at least 10 inches in height for all other
vessels over 25 feet in length.

(2) The Official Number shall be
permanently affixed to or painted on the
vessel and shall be block Arabic
numerals in contrasting color. However,
charter or party boats may use
nonpermanent markings to display the
Official Number whenever the vessel is
fishing for mackerel.

(c) Vessel length. The length of a
vessel, for purposes of this section, is
that length set forth in U.S. Coast Guard
or State records.

(d) Duties of operator. The operator of
each fishing vessel shall:

(1) Keep the Official Number clearly
legible and in good repair, and

(2) Ensure that no part of the fishing
vessel, its rigging, or its fishing gear
obstructs the view of the Official
Number from an enforcement vessel or
aircraft.

§656.7 Prohibitions.

It is unlawful for any person to:

(a) Use any vessel for the taking,
catching, harvesting, or landing of any
Atlantic mackerel (except as provided
for in § 656.4(a)), unless the vessel has a
valid permit issued pursuant to this part,
on board the vessel;

(b) Fail to report to the Regional
Director within 15 days any change in
the information contained in the permit
application for a vessel;

(c) Falsify or fail to make, keep,
maintain, or submit any fishing vessel
record or fish dealer or processor report,

or other record or report required by this
art;

5 (d) Make any false statement, oral or

written, to an Authorized Officer,

concerning the taking, catching, landing,

purchase, sale, or transfer of any

mackerel;

(e) Fail to affix and maintain vessel
markings as required by § 656.6 of this
part;

(f) Possess, have custody or control of,
ship, transport, offer for sale, sell,
purchase, import, export, or land any
Atlantic mackerel taken in violation of
the Act, this part, or any regulation
promulgated under the Act;

(g) Fish for, take, catch, or harvest any
Atlantic mackerel from the FCZ after the
fishery has been closed pursuant to
§ 656.23;

(h) Transfer directly or indirectly, or
attempt to so transfer, any United States
harvested mackerel to any foreign
fishing vessel, which such vessel is
within the FCZ, unless the foreign
fishing vessel has been issued a permit
under section 204 of the Act, which
authorizes the receipt by such vessel of
the United States harvested mackerel;

(i) Refuse to permit an Authorized
Officer to inspect any fishing vessel
record;

(i) Refuse to permit an Authorized
Officer to board a fishing vessel subject
to such person's control for purposes of
conducting any search or inspection in
connection with the enforcement of this
Act, this part, or any other regulation
promulgated under the Act;

(k) Fail to comply immediately with
enforcement and boarding procedures
specified in § 656.8;

(1) Forcibly assault, resist, oppose,
impede, intimidate, threaten or interfere
with an Authorized Officer in the
conduct of any search or inspection
under the Act;

(m) Resist a lawful arrest for any act
prohibited by this part;

(n) Interfere with, obstruct, delay, or
prevent by any means the apprehension
or arrest of another person knowing that
such other person has committed any
act prohibited by this part;

(o) Interfere with, obstruct, delay, or
prevent by any means the lawful
investigation or search in the process of
enforcing this part; or

(p) Violate any other provision of this
part, the Act, or any regulation
promulgated pursuant thereto.

§656.8 Enforcement.

(a) General. The operator of any
fishing vessel subject to this part shall
immediately comply with instructions
issued by an Authorized Officer to
facilitate safe boarding and inspection
of the vessel, its gear, equipment, fishing

record, and catch for purposes of
enforcing the Act and this part,

(b) Signals. Upon being approached
by a U.S. Coast Guard vessel or aircraft,
or other vessel or aircraft authorized to
enforce the Act, the operator of the
fishing vessel shall be alert for
communications conveying enforcement
instructions. VHF-FM radiotelephone is
the normal method os communication
between vessels. Should radiotelephone
communications fail, however, other
methods of communication, including
visual signals, may be employed. The
following signals extracted from the
International Code of Signals are among
those which may be used, and are
included here for the safety and
information of fishing vessel operators:

(1) “L" means “You should stop your
vessel instantly;"

(2) "SQ3" means “You should stop or
heave to; I am going to board you;" and

(3) “AA AA AA etc.," which is the call
to an unknown station, to which the
signaled vessel shall respond by
illuminating the vessel's Official
Number required by § 656.6.

(c) Boarding. A vessel signaled to stop
or heave to for boarding shall:

(1) Stop immediately and lay to or
maneuver in such a way as to permit the
Authorized Officer and his/her party to
come aboard.

(2) Provide a safe ladder for the .
Authorized Officer and his/her party;

(3) When necessary to facilitate the
boarding and/or when requested by an
Authorized Officer, provide a man rope,
safety line and illumination for the
ladder; and

(4) Take such other actions as
necessary to insure the safety of the
Authorized Officer and his/her party to
facilitate the boarding.

§656.9 Penalties.

Any person or fishing vessel found to
be in violation of this part will be
subject to the civil and criminal penalty
provisions and forfeiture provisions
prescribed in the Act, and to 50 CFR
Part 620 (Citations) and Part 621 (Civil
Procedures).

Subpart B—Management Measures

§ 656.20 Fishing year.

The fishing year for Atlantic mackerel
is the 12-month period beginning April 1
and ending on March 31 of the following
year.

§656.21 Allowable levels of harvest.

(a) Harvest levels, The allowed level
of harvest of Atlantic mackerel on a
fishing year basis is 30,000 metric tons
(mt). The initial level of harvest by
vessels of the United States is 20,000 mt.

A

\
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(b) Reserve. A reserve of 6,000 mt is
available for adjustments to the initial
level of foreign fishing if it is ascertained
that domestic fishermen will not harvest
it.

(c) Territorial waters. These
regulations do not restrict harvests of
Atlantic mackerel in the waters
landward of the FCZ. Harvests from
these waters, however, shall be
subtracted from the annual domestic
level of harvest set forth in paragraph
(a) of this section.

§656.22 Allocation. [Reserved]

§656.23 Closure of fishery.

(a) General. The Regional Director
shall periodically monitor catches and
landings of Atlantic mackerel.

(b) Decision to close. The Assistant
Administrator shall close the domestic
fishery when it has harvested 80 percent
of the total of the initial level of
domestic harvest plus the part of the
reserve which has not been allocated to
TALFF, if he finds that this action is
necessary to prevent the allowed level
of domestic harvest from being
exceeded.

(c) Notice of closure. If the Assistant
Administrator determines that a closure
of the domestic fishery for mackerel is
necessary, the Assistant Administrator
shall:

(1) Notify in advance the Executive
Directors of the Mid-Atlantic, New
England, and South Atlantic Fishery
Management Councils of the closure;

(2) Mail notifications to all holders of
permits issued under § 656.5 of the
closure at least 72 hours prior to the
effective date of the closure; and

(3) Publish a notice of closure in the
Federal Register.

(d) Incidental catch. During a period
of closure, fishing vessels may catch,
take, or harvest Atlantic mackerel
incidental to fishing for other species of
fish: Provided, That the amount of
Atlantic mackerel constitutes no more
than 10 percent by weight of the total
catch of all other fish on board the
vessel at the end of any fishing trip.

§ 656.24 Area/time restrictions.
[Reserved]

§656.25 Gear/vessel equipment
restrictions. [Reserved])
§ 656.26 Effort restrictions. [Reserved]

[FR Doc. 80-20060 Filed 6-30-80; 3:52 pm)
BILLING CODE 3510-22-M

50 CFR Parts 611 and 655

Atlantic Squid Fishery

AGENCY: National Oceanic and
Atmospheric Administration (NOAA)/
Commerce.

ACTION: Promulgation of final
regulations,

SUMMARY: These regulations make final
the proposed regulations implementing
Amendment #1 (amendment) to the
Fishery Management Plan for the
Atlantic Squid Fishery (FMP).

The amendment to the FMP: (1)
Extends the FMP indefinitely; (2)
maintains optimum yield (OY) levels; (3)
reduces the domestic annual harvest
(DAH) estimate; (4) reduces total
allowable level of foreign fishing -
(TALFF); and (5) establishes a reserve
for in-season allocation to TALFF.

All regulations governing foreign
fishing for squid contained in 50 CFR
Part 611 are continued in effect without
change.

The FMP for the squid fishery of the
Northwest Atlantic provides for the
conservation and managment of two
species of Atlantic squid (///ex
illecebrosus and Loligo pealei). The
regulations implementing the FMP, and
this amendment, control fishing by
foreign and domestic vessels within the
United States fishery conservation zone.

EFFECTIVE DATE: June 30, 1980.

FOR FURTHER INFORMATION CONTACT:
Allen E. Peterson, Jr., Regional Director,
Northeast Region, National Marine
Fisheries Service, 14 Elm Street,
Gloucester, Massachusetts 09130,
Telephone (617) 281-3600.
SUPPLEMENTARY INFORMATION: The FMP
was prepared by the Mid-Atlantic
Fishery Management Council (Council)
and approved on June 6, 1979, by the
Assistant Administrator for Fisheries,
NOAA (Assistant Administrator), in
accordance with the Fishery
Conservation and Management Act of
1976, as amended (Act). The FMP was
implemented with final regulations on
December 31, 1979 (44 FR 77174). Those
regulations established annual harvest
levels on a fishing year basis (April 1-
March 31) for both domestic and foreign
fishing vessels harvesting short-finned
squid (I//ex illecebrosus) and long-
finned squid (Loligo pealer) in the
Northwest Atlantic, as well as a
mechanism for making in-season
reallocations of squid from DAH to
TALFF. It also provided for a fishing
permit and record-keeping system. The
FMP was to expire on March 31, 1980.

On March 19, 1980, the Assistant .
Administrator partially approved

Amendment #1 to the FMP, The
amendment, notice of proposed

- rulemaking, and request for comments

were published in the Federal Register
on April 3, 1980 (45 FR 22121). The
proposed regulations also were
implemented on an emergency basis on
April 1, 1980. The emergency regulations
were extended once and will expire on
June 30, 1980.

A summary of the changes made to
the FMP by this amendment follows:

Extend FMP Indefinitely

The Council has attempted to provide
for continuing management and
conservation of the Atlantic squid
stocks by extending the FMP
indefinitely. This will provide an
opportunity to update the FMP through
amendment, consistent with changes in
stock abundance and other factors, as
needed, rather than by promulgating
new FMPs annually.

Maintain OY

Based on the 1979 squid stock
assessment, the Council has determined
that the OY for Il//ex should be
maintained at 30,000 mt and the OY for
Loligo should be maintained at 44,000 -
mt. The OY for Loligo is equal to the
maximum sustainable yield (MSY). The
OY for Illex is 10,000 mt less than the
MSY because scientific information for
Illex is much less complete than for
Lologo.

Reduce DAH

The Council set DAH at 5,000 mt for
Illex and 7,000 mt for Loligo. These
levels of DAH take into account not only
past performance of U.S. fishermen in
this fishery, but also changes in
traditional fishing patterns and practices
which the Council anticipates will take
place. Because of the uncertainties, the
Council feels that most reasonable
approach is to set DAH as realistically
as possible and to establish a reserve
for potential growth in the domestic
fishery.

Reduce TALFF

With creation of a reserve, the
Council reduced the TALFF for Zl/ex
from 20,000 mt to 12,000 mt and the
TALFF for Loligo from 30,000 mt to
18,000 mt. The Council realized this may
adversely impact foreign fishing. Foreign
nations will be allocated squid from the
reserve, which would result in an
increase in TALFF, to the extent that the
domestic fisheries do not use the
reserve.

Establish a Reserve

A reserve of 13,000 mt for ///ex and
19,000 mt for Loligo was established to
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provide an opportunity for expansion of
the domestic fishery, and in recognition
of the uncertainty concerning the exact
harvesting capacity of the domestic
fleet. The reserve is available to
domestic fishermen, but will be
allocated to TALFF if it is determined
that domestic fishermen will not harvest
it. These quotas are also depicted in the
table below with the previous year
shown for comparison:

Table 1—The 1979-80 and 1980-81 Fishing
Year Quotas for Atlantic Squid {in metric
tons)

fifex Loligo

1980-81 1979-80 1980-81

80,000

5,000
12.000
13.000

44,000
14,000
30,000

44,000

7,000
18,000
19,000

Public Comments

Four letters were received
commenting on the proposed
rulemaking, A summary of these
comments and NOAA's responses
appear below, along with revisions
made as a result of internal agency
review. The comments, responses, and
changes are discussed on a section-by-
section basis, Many of the changes
made in the text are editorial or
clarifying,

§ 655.2 Definitions.

The U.S. Coast Guard suggested a
new definition for “vessel of the United
States," to include vessels over five net
tons which had no U.S. documentation
but had a number issued under the
National Coordinated Boating Safety
Program. NOAA's proposed definition,
which is also used in the foreign fishing
regulations and in regulations
implementing many FMPs, prevents
foreign vessels over five net tons from
qualifying as a U.S. vessel by obtaining
a Boating Safety number from a State,
The current definition provides a better
expression of the Act's distinction
between U.S. and foreign fishing
vessels; therefore no change has been
made, NOAA is considering other
means to deal with the problem raised
by the Coast Guard of domestic vessels
over five net tons which, for technical
reasons, may be ineligible for U.S.
documentation.

§ 655.5 Recordkeeping and reporting.

Two commenters stated that the Act
did not authorize the requirement that
fish dealers and processors report
information relative to first transactions
(§ 655.5(b)). The Act authorizes the
establishment of mandatory dealer and
processor reporting under Sections

303(a)(5) and 303(b)(7). NOAA has
determined that such reporting
measures are necessary and appropriate
for the management of the Atlantic
squid fishery. e

One commenter stated that the record
inspection provisions of § 655.5(b)
expanded the scope of the information
subject to inspection and broadened the
scope of the location(s) where records
could be inspected. That proposed
paragraph (§ 655.5(b)(4)) has been
reserved and will be reproposed after
NOAA has completed its processor-
reporting sysiem and has determined its
data needs with greater specificity.
Another reserved paragraph,
§ 655.5(b)(2) on processing capacity, will
be proposed at that time.
§ 855.21 Allowable levels of harvest.

One commenter felt that setting an
OY for lilex of 30,000 mt while MSY is
40,000 mt is inappropriate and OY
should be set at 40,000 mt. Because
knowledge concerning the biology and
life history of Illex and the importance
of Illex in overall ecological cycles is
incomplete, the Council's conservative
approach to specification of catch levels
for this species is consistent with the
stated purpose of the Act to “conserve
and manage the fishery resources off the
coasts-of the United States” (Section
2(b)(1)). Such an approach will also
ensure that overfishing does not take
place, a requirement of Section 301(a)(1)
of the Act.

Two commenters opposed the use of a
reserve from'which a portion of the
annual quota may be allocated to
TALFF. Furthermore, they feel the
amount of OY apportioned to reserve is
arbitrarily high. The Council has
projected an expansion of the domestic

fishery for Illex and Loligo, and has

established the reserve as an
appropriate means to accommodate that
expansion if it materializes. If the
domestic fishery does.not expand, the
reserve will be allocated in-season to
TALFF.

§ 655.22 Allocation.

Section 655.22, on allocations from the
reserve to TALFF, is reserved and will
be proposed as soon as the Assistant
Administrator approves an allocation
mechanism, The rulemaking is expected
to be completed in time to make

appropriate allocations to TALFF during
the 1980-81 fishing season.

FMP Approval

The Assistant Administrator for
Fisheries, NOAA, has reviewed the
comments received on Amendment #1
to the FMP and finds that the
amendment is consistent with the
National Standards, other provisions of
the Act, and other applicable law.

Environmental Impact

Development and implementation of
Amendment #1 to the FMP has been
deemed a major federal action
significantly affecting the quality of the
human environment, Under provisions
of the National Environmental Policy
Act of 1969, a supplement to the final
environmental impact statement has
been prepared and a notice of
availability was published on June 2,
1980 (45 FR 37275).

Executive Order 12044

Implementation of these regulations
has not been deemed a significant
regulatory action under provisions of
NOAA Directives Manual, Chapters 21~
24, which implements Executive Order
12044 (Improving Government
Regulations), Consequently, a draft
regulatory analysis was not prepared.

Administrative Procedures Act

The Assistant Administrator has
determined that the 30-day “cooling off"
period required under the
Administrative Procedures Act should
be waived so that these regulations may
become effective on or before June 30,
1980. A delay in implementation would
result in a regulatory hiatus affecting
both domestic and foreign fishing and
could affect conservation efforts.

Signed at Washington, D,C., this 30th day
of Junes1980.

(16 U.S.C. 1801 ef seq.)

Winfred H. Meibohm,

Executive Director, National Marine
Fisheries Service,

50 CFR Parts 611 and 855 are revised
as follows:

1. 50 CFR 611.20, Appendix 1, is
revised to read as follows:

PART 611—FOREIGN FISHING
§611.20 (Appendix 1) [Revised]

Species Species  Area oY DAH JVP Reserve TALFF
code N
1. Northwest Atiantic Ocaan fisheries.
C. Trawl RBhEnes .......ccvnunne  Squid, long-finned .., 502 ... 44,000 7000 .cviiirins 19,000 18,000
Squid, short-finned.. 504 ... 30,000 5,000 ..immeremise 13000 12,000
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2. 50 CFR Part 655 is revised to read as
follows:

PART 655—ATLANTIC SQUID
FISHERY

Subpart A—General Provisions

Sec.

655.1
655.2
655.3

Purpose and scope.

Definitions.

Relation to other laws.

655.4 Vessel permits and fees.

655.5 Recordkeeping and reporting
requirements.

655.6 Vessel identification.

655.7 Prohibitions.

655.8 Enforcement.

6559 Penalties.

Subpart B—Management Measures

655.20 Fishing year.

655.21 Allowable levels of harvest,

655.22 Allocation. [Reserved]

655.23 Closure of fishery.

655.24 Area/time restrictions. [Reserved]

655.25 Gear/vessel equipment restrictions.

[Reserved]

655.26 Effort restrictions. [Reserved]

Authority: 16 U.S.C. 1801 et seq.

Subpart' A—General Provisions

§655.1 Purpose and scope.

(@) The regulations in this part: (1)
Implement the Fishery Management
Plan for the Squid Fishery of the
Northwest Atlantic Ocean, which was
prepared and adopted by the Mid-
Atlantic Fishery Management Council
and approved by the Assistant
Administrator; and (2) govern fishing for
Atlantic squid by fishing vessels of the
United States within that portion of the
Northwest Atlantic Ocean, excluding
the Gulf of Mexico, over which the
United States exercises exclusive
fishery management authority.

(b) The regulations governing fishing
for Atlantic squid by foreign vessels in
the fishery conservation zone are .
contained in 50 CFR Part 611. Appendix
I to 50 CFR 611.20 contains the TALFFs
for Atlantic squid.

§655.2 Definitions

In addition to the definitions in the
Act, the terms used in this part shall
have the following meanings:

Act means the Fishery Conservation
and Management Act of 1976, as
amended, 16 U.S.C. 1801 et seq.

Assistant Administrator means the
Assistant Administrator for Fisheries of
the National Oceanic and Atmospheric
Administration, Department of
Commerce, or an individual to whom
appropriate authority has been
delegated.

Atlantic squid or squid means the
species Illex illecebrosus (short-finned

or summer squid) and Loligo pealei
(long-finned or bone squid). ///ex means
the species lllex illecebrosus. Loligo
means the species Loligo pealei.

Authorized Officer means:

‘(a) Any commissioned, warrant, or
petty officer of the U.S. Coast Guard;

(b) Any certified enforcement officer
or special agent of the National Marine
Fisheries Services;

(c) Any officer designated by the head
of any Federal or State agency which
has entered into an agreement with the
Secretary of Commerce and the
Commandant of the U.S. Coast Guard to
enforce the provisions of the Act; or

(d) Any U.S. Coast Guard personnel
accompanying and acting under the
direction of any person described in
paragraph (a) of this definition.

Catch, take, or harvest includes, but is
not limited to, any activity which results
in mortality to any squid or in bringing
any squid on board a vessel.

Charter or party boat means any
vessel which carries passengers for hire
to engage in fishing,

Fishery Conservation Zone (FCZ)
means that area adjacent to the United
States which, except where modified to
accommodate international boundaries,
encompasses all waters from the
seaward boundary of each of the coastal
States to a line on which each point is
200 nautical miles from the baseline
from which the territorial sea of the
United States is measured.

Fishery Management Plan (FMP)
means the Fishery Management Plan for
the Squid Fishery of the Northwest
Atlantic Ocean, and any amendments
thereto.

Fishing includes any activity, other
than scientific research activity
conducted by a scientific research
vessel, which involves:

(a) The catching, taking, or harvesting
of squid;

(b) The attempted catching, taking, or
harvesting of squid;

(c) Any other activity which can
reasonably be expected to result in the
catching, taking, or harvesting of squid;
or

{d) Any operations at sea in support
of, or in preparation for, any activity
described in paragraph (a), (b) or (c) of
this definition.

Fishing trip means a period of time
during which fishing is conducted,
beginning when the vessel leaves port
and ending when the vessel returns to
port.

Fishing vessel means any vessel, boat,
ship, or other craft which is used for,
equipped to be used for, or of a type
which is normally used for: (a) Fishing;
or (b) aiding or assisting one or more

vessels at sea in the performance of any
activity relating to fishing, including but
not limited to, preparation, supply,
storage, refrigeration, transportation, or
processing.

Fishing week means the weekly
period beginning 0001 hours Sunday and
ending 2400 hours Saturday.

Operator, with respect to any fishing
vessel, means the master or other
individual on board and in charge of
that vessel.

Owner, with respect to any fishing
vessel, means:

(a) Any person who owns that vessel
in whole or in part;

(b) Any charterer of the vessel,
whether bareboat, time or voyage;

(c) Any person who acts in the
capacity of a charterer, including but not
limited to parties to a management
agreement, operating agreement, or any
similar agreement that bestows control
over the destination, function, or
operation of the vessel; or

(d) Any agent designated as such by a
person described in paragraph (a), (b) or
(c) of this definition.

Person means-any individual (whether
or not a citizen or national of the United
States), corporation, partnership,
association, or other entity (whether or
not organized or existing under the laws
of any State), and any Federal, State,
local, or foreign government or any
entity of any such government.

Person who receives Atlantic squid
for a commercial purpese means any
person (excluding governments and
governmental entities) engaged in
commerce who is the first purchaser of
squid. The term includes, but is not
limited to, dealers, brokers, processors,
cooperatives, and fish exchanges. It
does not include a person who only
transports squid between a fishing
vessel and a first purchaser.

Regional Director means the Regional
Director, Northeast Region, National
Marine Fisheries Service, Federal
Building, 14 Elm Street, Gloucester,
Massachusetts 01930; or a designee.

Regulated species means any species
for which fishing by a vessel of the
United States is regulated pursuant to
the Act.

United States harvested squid means .
squid caught, taken, or harvested by
vessels of the United States under this
part, whether or not such squid is
landed in the United States.

Vessel of the United States means:

(a) Any vessel documented or
numbered by the United States Coast
Guard under United States law; or

(b) Any vessel under five net tons
which is registered under the laws of
any State. :
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§655.3 Relation to other laws.

(a) Persons affected by these
regulations should be aware that other
Federa!l and State statutes and
regulations may apply to their activities.

(b) All fishing activity, regardless of
species sought, is prohibited pursuant to
15 CFR Part 924, on the U.S.S. Monitor
Marine Sanctuary, which is located
approximately 15 miles southwest of
Cape Hatteras off the coast of North
Carolina (35°00'23" N., 75°24'32" W.).

§655.4 Vessel pérmits and fees,

(a) General. Every fishing vessel
which fishes for Atlantic squid under
this Part must have a fishing permit
issued under this section. Vessels are
exempt from this requirement if they
catch no more than 100 pounds of squid
per trip.

(b) Eligibility. [Reserved]

(c) Application. (1) An application for
a fishing permit under this Part must be
submitted and signed by the owner or
operator of the vessel on an appropriate
form obtained from the Regional
Director. The application must be
submitted to the Regional Director at
least 30 days prior to the date on which
the applicant desires to have the permit
made effective,

(2) Applicants shall provide all the
following information:

(i) The name, mailing address
including ZIP code, and telephone
number of the owner of the vessel;

(ii) The name of the vessel;

(iti) The vessel's United States Coast
Guard documentation number or the
vessel's State registration number, for
vessels not required to be documented
under provisions of Title 46 of the
United States Code;

(iv) The home port or principal port of
landing, gross tonnage, radio call sign,
and length of the vessel;

(v) The engine horsepower of the
vessel and year the vessel was built;

(vi) The type of construction, type of
propulsion, and type of echo sounder of
the vessel;

(vii) The permit number of any current
or previous Federal fishery permit
issued to the vessel;

(viii) The approximate fish hold
capacity of the vessel;

(ix) The type and guantity of fishing
gear used by the vessel;

(x) The average size of the crew,
which may be stated in terms of a
normal range; and

(xi) Any other information concerning
vessel and gear characteristics
requested by the Regional Director.

{3) Any change in the information
specified in paragraph (c)(2)of this
section shall be submitted in writing to

the Regional Director by the owner
within 15 days of any such change. *

(d) Fees. No fee is required for any
permit issued under this Part.

(e) Issuance. The Regional Director
shall issue a permit to the applicant not
later than 30 days from the receipt of a
completed application.

(f) Expiration. A permit shall expire
upon any change in vessel ownership,
registration, name, length, gross
tonnage, fish hold capacity, home port
or the regulated fisheries in which the
vessel is engaged.

(g) Duration. A permit shall continue
in effect until it expires or is revoked,
suspended, or modified pursuant to 50
CFR Part 621.

(h) Alteration. No person shall alter,
erase, or mutilate any permit. Any
permit which has been intentionally
altered, erased, or mutilated is invalid.

(i) Beplacement. Replacement permits
may be issued by the Regional Director
when requested in writing by the owner
or operator stating the need for
replacement, the name of the vessel, and
the fishing permit number assigned. An
application for a replacement permit
shall not be considered a new
application.

(i) Transfer. A permit issued under
this Part is not transferableor  ~
assignable. A permit shall be valid only
for the fishing vessel and owner for
which it is issued.

(k) Display. A permit issued under
this part must be carried on board the
fishing vessel at all times, The operator
of a fishing vessel shall present the
permit for inspection upon request of
any Authorized Officer.

(1) Sanctions. Subpart D of 50 CFR
Part 621 (Civil Procedures) governs the
imposition-of sanctions against a permit
issued under this part. As specified in
that Subpart D, a permit may be
revoked. modified, or suspended if the
permitted fishing vessel is used in the
commission of an offense prohibited by
the Act or these regulations, or if a civil
penalty or criminal fine imposed under
the Act is not paid.

§655.5 Recordkeeping and reporting
requirements.

(a) Fishing vessel records. (1) The
operator of any fishing vessel issued a
permit to fish for squid under this part
shall;

(i) Maintain on board the vessel an
accurate and complete fishing vessel
record on forms supplied by the
Regional Director;

(ii) Make the fishing vessel record
available for inspection or reproduction
by an Authorized Officer at any time
during or after a fishing trip;

(iii) Keep each fishing vessel record
for one year after the date of the last
entry in the fishing vessel record; and

(iv) Submit fishing vessel records, as
specified in § 655.5(a)(2).

(2) The owner or operator of any
fishing vessel conducting any fishing
operation subject to this part shall:

(i) Submit a complete fishing vessel
record to a location designated by the
Regional Director 48 hours after the end
of any fishing week or fishing trip
{whichever time period is longer) during
which any regulated species were taken;
or

(ii) Submit a statement to a location
designated by the Regional Director 48
hours after the end of any calendar
week within which no fishing for any
regulated species occurred.

(3) Fishing vessel records shall
contain information on a daily basis for
the entirety of any trip during which
squid or any other regulated species are
caught.

(i) The information shall include:
Dates of fishing, type and size of gear
used, areas fished, duration of fishing
time, time period of tow or gear set, and
the estimated weight of each species
taken.

(ii) Information on squid catches shall
be provided separately for fllex and
Loligo.

(4) A request for exemption from the
provisions of paragraph (a)(2)(if) of this
section shall be sibmitted in writing to
the Regional Director. Such request shall
state the reason for the request and the
period of time for which the exemption
is to apply. The Regional Director may
issue an exemption for a period of time
greater than two months and less than
ten months. If an exemption is issued,
the Regional Director must be notified in
writing of the operator’s intent to
resume fishing before fishing may be
allowed.

(5) The Assistant Administrator may
revoke, modify, or suspend the permit of
a fishing vessel whose owner or
operator falsifies or fails to submit the
records and reports prescribed by this
section, in accordance with the
provisions of 50 CFR Part 621.

(b) Fish dealer or processor reports.
(1) Any person who receives Atlantic
squid for a commercial purpose from a
fishing vessel subject to this Part shall
file a weekly report (Sunday through
Saturday) within 48 hours of the end of
the week in which squid are received.
This report shall include information on
all first purchases, of squid (listing Illex
and Loligo separately) and all other fish
made during the week. Such information
shall include date of transaction, name
of the vessel from which squid were
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received, and the amount and price paid
for squid and all other fish received,

(2) Domestic squid processing
capacity. [Reserved]

(3) Reports required by § 655.5(b) shall
be made on forms supplied by the
Regional Director and submitted to a
location designated by him.

(4) Inspection of records. [Reserved]

§655.6 Vessel identification.

(a) Official Number. Each fishing
vessel subject to this Part and over 25
feet in length shall display its Official
Number on the port and starboard sides
of the deckhouse or hull and on an
appropriate weather deck so as to be
clearly visible from enforcement vessels
and aircraft. The Official Number is the
documentation number issued by the
U.S. Coast Guard for documented
vessels, or the registration number
issued by a State or the U.S. Coast
Guard for undocumented vessels.

(b) Numerals. (1) The Official Number
shall be at least 18 inches in height for
fishing vessels over 65 feet in length and
at least 10 inches in height for all other
vessels over 25 feet in length.

(2) The Official Number shall be
permanently affixed to or painted on the
vessel and shall be block Arabic
numerals in contrasting color. However,

' charter or party boats may use
nonpermanent markings to display the

Official Number whenever the vessel is -

-

fishing for squid.

(c) Vessel length. The length of a
vessel, for purposes of this section, is
that length set forth in U.S. Coast Guard
or State records. A

(d) Duties of operator. The operator of
each fishing vessel shall:

(1) Keep the Official Number clearly
legible and in good repair, and

(2) Ensure that no part of the fishing
vessel, its rigging, or its fishing gear
obstructs the view of the Official
Number from an enforcement vessel or
aircraft.

§ 655.7 Prohibitions.

It is unlawful for any person to:

(a) Use any vessel for the taking,
catching, harvesting, or landing of any
Atlantic squid (except as provided for in
§ 655.4(a)), unless the vessel has a valid
permit issued pursuant to this part, on
board the vessel;

(b) Fail to report to the Regional
Director within 15 days any change in
the information contained in the permit
application for a vessel;

(c) Falsify or fail to make, keep,
maintain, or submit any fishing vessel
record or fish dealer or processor report,
or other record or report required by this

part;

(d) Make any false statement, oral or
writfen, to an Authorized Officer,
concerning the taking, catching, landing,
purchase, sale, or transfer of any squid;

(e) Fail to affix and maintain vessel
markings as required by § 655.6;

(f) Possess, have custody or control of,
ship, transport, offer for sale, sell,
purchase, import, export, or land any
Atlantic squid taken in violation of the
Act, this part, or any regulation
promulgated under the Act;

(g) Fish for, take, catch, or harvest any
Atlantic squid from the FCZ after the
fishery has been closed pursuant to
§ 655.23;

(h) Transfer directly or indirectly, or
attempt to so transfer, any United States
harvested squid to any foreign fishing
vessel, while such vessel is within the
FCZ, unless the foreign fishing vessel
has been issued a permit under section
204 of the Act, which authorizes the
receipt by such vessel of the United
States harvested squid;

(i) Refuse to permit an Authorized
Officer to inspect any fishing vessel
record;

(i) Refuse to permit an Authorized
Officer to board a fishing vessel subject
to such person’s control for purposes of
conducting any search or inspection in
connection with the enforcement of this
Act, this part, or any other regulation
promulgated under the Act;

(k) Fail to comply immediately with
enforcement and boarding procedures
specified in § 655.8;

(1) Forcibly assault, resist, oppose,
impede, intimidate, threaten or interfere
with an Authorized Officer in the
conduct of any search or inspection
under the Act;

(m) Resist a lawful arrest for any act
prohibited by this part;

(n) Interfere with, obstruct, delay, or

prevent by any means the apprehension .

or arrest of another person knowing that
such other person has committed any
act prohibited by this part; :

(o) Interfere with, obstruct, delay, or
prevent by any means a lawful
investigation or search in the process of
enforcing this part; or

(p) Violate any other provision of this
part, the Act, or any regulation
promulgated pursuant thereto.

§655.8 Enforcement.

(a) General. The operator of any
fishing vessel subject to this Part shall
immediately comply with instructions
issued by an Authorized Officer to
facilitate safe boarding and inspection
of the vessel, its gear, equipment, fishing
record, and catch for purposes of
enforcing the Act and this Part.

(b) Signals. Upon being approached
by a U.S. Coast Guard vessel or aircraft,

or other vessel or aircraft authorized to
enforce the Act, the operator of the
fishing vessel shall be alert for
communications conveying enforcement
instructions. VHF-FM radiotelephone is
the normal method of communication
between vessels. Should radiotelephone
communications fail, however, other
methods of communication, including
visual signals, may be employed. The
following signals extracted from the
International Code of Signals are among
those which may be used, and are
included here for the safety and
information of fishing vessel operators:

(1) “L"” means “You should stop your
vessel instantly”;

(2) "SQ3" means "“You should stop or
heave to; 1 am going to board you;" and

(3) “AA AA AA etc.,” which is the call
to an unknown station, to which the
signaled vessel shall respond by
illuminating the vessel's Official
Number required by § 655.6.

(c) Boarding. A vessel signaled to stop
or heave to for boarding shall:

(1) Stop immediately and lay to or
maneuver in such a way as to permit the
authorized Officer and his/her party to
come aboard.

{2) Provide a safe ladder for the
Authorized Officer and his/her party;

(3) When necessary to facilitate the
boarding and/or when requested by an
Authorized Officer, provide a man rope,
safety line and illumination for the -
ladder; and

(4) Take such other actions as
necessary to insure the safety of the
Authorized Officer and his/her party to
facilitate the boarding.

§655.9 Penaities.

Any person or fishing vessel found to
be in violation of this part will be
subject to the civil and criminal penalty
provisions and forfeiture provisions
prescribed in the Act, and to 50 CFR
Part 620 (Citations} and Part 621 (Civil
Procedures).

Subpart B—Mahagement Measures

§655.20 Fishing year.

The fishing year for Atlantic squid is
the 12-month period beginning April 1
and ending on March 31 of the following
year.

§655.21 Allowable levels of harvest.

(a) Harvest levels. The allowed level
of harvest of Atlantic squid on a fishing
year basis is 30,000 metric tons (mt) of
lllex and 44,000 mt of Loligo. The initial
level of harvest by vessels of the United
States is 5,000 mt of ///ex and 7,000 mt of
Loligo.

(b) Reserve. A reserve of 13,000 mt for
